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(i) 


QUESTION PRESENTED 


After verdicts for plaintiffs, the trial court granted judg- 
ment n.o.v. for defendant parking lot owner. 

The question is whether the jury could reasonably find, 
as it must be deemed to have found under the court’s con- 
servatively correct instructions: 


1) that defendant’s employee was negligent in permitting 
a customer to unpark his car, creating a foreseeably hazard- 
ous situation, and in directing plaintiff business invitees into 
the danger zone without warning, foreseeably subjecting 
them to undue risk of harm: and 


2) that such negligence was a contributing cause of 
the accident. 


(iii) 
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ARGUMENT: 
1 The Jury Could Find That Whitehead Should Have 

Foreseen Undue Risk of Harm to Plaintiffs 

(a) The hazardous situation was foreseeable 

(b) Hazard to the plaintiffs was foreseeable 

(c) Foreseeability of precise manner of accident is 
immaterial 
The court failed to consider evidence and infer- 
ences favorable to plaintiffs 
The court unreasonably believed that Enholm’s 
car “raced forward” uncontrollably 


The court erroneously held that. unless White- 

head had reason to foresee the precise manner 

of the accident, defendant could not be held 
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There Was Sufficient Evidence That Defendant's Neg- 

ligence Was a Contributing Cause of the Accident 

(a) The question of causation was conservatively 
submitted to the jury 


(b)_ In this jurisdiction foreseeability is not a test of 
causation 


(c) Defendant is liable for the personal injuries, even 
if it be assumed that only property damage was 
foreseeable 


(d) The trial court erred in holding that operation of 
the Enholm car was the sole cause of accident 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States 
District Court for the District of Columbia granting judg- 
ment to defendant notwithstanding a verdict for plaintiffs. 
The jurisdiction of this Court is conterred by 28 U.S.C.. 
Section 1291. 

The jurisdiction of the court below was based on D.C. 
Code, Title 11, Section 306. 


STATEMENT OF THE CASE 


On July 12, 1903. plaintiffs Arlene B. Becker and Julius 
Becker sustained personal injuries hile standing on a park- 
ing lot operated by appellee Colonial Parking. Inc. They 
Were business invitees, having parked their car on the lot. 
(JA 7S) They were struck by an automobile owned and 
operated by Robert W. Enholm, who had parked his car 
on the lot and was trying to drive it out. Appellants sued 
both Enholm and appellee. Their action against Enholm 
was settled. however, and appellants stipulated that any 
judgment thereafter against appellee Colonial would be 
credited by 50 per cent in accordance with Martello v. 
Hawley. 112 U.S. App. D.C. 129, 300 F.2d 721 (1962) 
(JA 3). 


Appellants’ claim against Colonial, which was put to the 
jury under careful instructions (JA 75-83). was that, under 
all the circumstances, Enholm could not reasonably be per- 
mitted to unpark his car alone, without undue risk of harm 
poth to property and to persons such as appellants: that 
Colonial’s attendant, Whitehead. nevertheless negligently 
permitted Enholm to unpark the car and negligently di- 
rected the Beckers to walk into the danger zone without 
warning them in any way. that such negligence contri- 
buted. along with Enholm’s negligent operation, in caus- 
ing the accident. The precise circumstances, including the 
layout of the lot. must be considered in dealing with the 
issues. 


Layout of the lot. Appellee’s lot. which had capacity 
for about 50 to 60 cars, was operated by a single attend- 
ant, Whitehead (JA 41, 49-50, 57). “The lot was on the 
east side of 20th Street, and the’ only entrance was by a 
two-lane driveway. Just inside the lot, to the left of the 
driveway, was a sentry booth. At the rear was an alley par- 
alle] with 20th Street. Fgress from the lot was via the rear 
alley or via the driveway onto 20th Street. Traffic on 20th 
Street was one-way northbound. (JA 9, tO, 19, 20, 21) 


ay 
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Some cars in the lot were parked parallel to, and some 
perpendicular to, 20th Street. Along the northern edge, 17 
to 19 cars were parked parallel, headed either north or 
south. Between this row of cars and a laundry building 
bordering the southwest part of the lot were three un- 
marked lanes for cars parked perpendicular to 20th Street. 
Behind the laundry building were other cars. (JA 21, 27, 
40) 


On the morning of the accident the lot was about 90 per 
cent full. The only unoccupied space was in some of the 
unmarked perpendicular lanes between the driveway and the 
middle of the lot. JA 11, 40-42, 43, 47. 50. 51) 


Attached as Appendix A is a rough sketch of the lot. in- 
dicating the approximate positions of cars and of the Bec- 
kers immediately before the accident. 


The Accident. At about 9:45 a.m. appellant Arlene B. 
Becker, accompanied by her father-in-law Julius Becker. 
drove her white stationwagon into the lot. She left it near 


the sentry booth for Whitehead to park. and Whitehead 
gave her a ticket. The Beckers walked to a shop nearby. 
completed their business. and had their parking ticket 
stamped. (JA 9-10, 22) 


Meanwhile, at about 10:00 a.m.. Enholm, who was a 
regular monthly parking customer. left his 1953 Packard 
near the sentry booth and told Whitehead he would re- 
turn for the car in a few minutes. Whitehead parked the 
Enholm car in the first perpendicular lane, about a car- 
length or more behind a parked taxicab. (JA 14-15, 23- 
28. 31, 55, 58) It was about half a carwidth left of the 
driveway. Its left side was “near touching” the fronts or 
rears of cars parked parallel along the northern edge of 
the lot. JA 


Ordinarily Enholm would unpark his own car. How- 
ever, whenever Whitehead considered that it might be un- 
safe for Enholm to do so, Whitehead himself would unpark 
the car or direct Enholm in getting it out. JA 37, 48) 
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On this occasion Whitehead thought tt would not be sate 
tor Enholm te unpark thewar. Whitehead intended to un- 
park it himself. JA 37. S848, $1-52) There was no lane 
open fo exit via the alley. There was insufficient room to 
turn around and make 2 frontward exit onto 20th Street. 
The only way was to back out the driveway across the side 
walk and against the one-way street traffic. There were 
pedestrians walking on the sidewalk and traffic moving on 
the street. A 30, 37. 51. oF) Backward movement was 
further complicated by the tact that the car was a half car- 
width to the left of the driveway and would have to be 
veered to the right. Since its left side was “near touching” 
other cars — “too close to the other cars” — and since the 
sentry booth was in a direct line behind it, special care 
and skill were needed to avoid a collision. (JA 27-28, 29. 

61) It could reasonably be expected that the op- 
eration would involve one or more forward movements 
to jockey the car into line with the driveway before back- 
ing it out. In fact. Whitehead contemplated that he himself 


would have first driven the car forward and “straightened it 
up” before backing. (JA 53) On top of everything, it was a 
busy Friday morning: cars and people were coming and go- 
ing on the lot. (JA 22. 29, 39) 


Whitehead was aware of special hazards involved in remov- 
ing the Enholm car and of the need for more than ordinary 
skill. He decided Enholm should not be permitted to unpark 
the car and that Whitehead himself should do so. (JA 31. 37- 
39, 48.51) He knew that Enholm was returning shortly and 
for a time Whitehead kept a lookout for him. (JA 24, 39, 43. 
46). 


At about 10:15 a.m. the Beckers returned to the lot and 
Mrs. Becker handed over the stamped ticket. The stationwag- 
on was at the very rear of the lot and the only exit was by 
the alley. Whitehead pointed out their stationwagon and 
directed them to walk there and drive out the alley. (JA 10- 
11, 22-23, 38, 39). Whitehead knew that the only open space 
for such walking would lead the Beckers into the immedi- 


ate vicinity of the Enholm car, that Enholm was due back 
any moment and that, unless Whitehead intervened, Enholm 
would probably try to unpark the car himself. (JA 37, 39, 
43,48) Yet Whitehead did not caution the Beckers in any 
way. (JA 39, 46) He did not remove the key from En- 
holm’s ignition switch or take any other measure to avert 
Enholm’s expected operation. (JA 39, 46, 52) He walked 
away to remove a car that was blocking another customer's 
exit via the alley. With his back thus to the Beckers and 
the Enholm car, he discontinued his lookout for Enholm, 
who at that very time, in accordance with his announced 
schedule, had actually returned for his car. (JA 11-12. 43, 
46, 53-54, 56) 


As the Beckers walked toward the rear, they heard one 
or two motors start up ahead — in cars that stood between 
them and their stationwagon. To avoid the risk of being 
struck by any movement of such cars (one of which was 
actually being operated by Whitehead), the Beckers stepped 
to the left and stood behind the parked taxicab. which. as 
noted above, was about a carlength or more in front of the 
Enholm car. (JA 12-15, 18, 43-44) 


At that moment Enholm got into his car and started the 
engine. He put the car in “drive” position — possibly after 
some backward movement, but perhaps without any back- 
ward movement at all — drove forward and crushed Mrs. 
Becker's knees against the bumper of the taxicab. At the 
same time the car struck Julius Becker. (JA 13. 16. 18, 48. 
62.72). 


Additional facts and legitimate inferences will be discussed 
below in the course of argument. 


Verdict and Judgment n.o.v. On February 6, 1967. after 
five days of trial, the case was submitted to the jury under 
conservative instructions. On February 8, 1967. after delib- 
erating almost a day and a half. during which the jury re- 
quested and received further instructions on negligence and 
causation, the jury returned verdicts for plaintiffs as follows: 


Arlene B. Becker. $35,000: for her husband. Joseph Becker. 
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$25,000: for Julius Becker. $3.500. (JA 81,83) Pursuant to 
the stipulation made in connection with the prior settlement 
of plaintiffs’ claims against Enholm., the judgments were re- 
duced by 50 per cent. JA 8. 84) 


On February 16. 1967 defendant moved for judgment 
n.o.v. or for a new trial (JA 85). On March 31, 1967 the 
court entered its order granting judgment for defendant 
n.o.v. and dismissing the plaintiffs’ action with costs. (JA 
>. 86) It is from this order that plaintiffs appeal. 


There is little or no dispute on the facts. The dispute 
is whether such facts. together with all legitimate inferences, 
when viewed most favorably for the plaintiffs, were suffi- 
cient to go to the jury. 


STATEMENT OF POINTS 


1. The jury could find that Whitehead should have fore- 
seen undue risk of harm to the Beckers. 


2. The court below ignored the rule that on motion for 
judgment n.o.v. the evidence and inferences therefrom must 
be taken most favorably to plaintiffs. 


3. The court correctly charged the jury that liability 
could exist even though the precise manner of the accident 
was not foreseen, but in granting judgment n.o.v. the court 
violated this rule of law. Moeover, the jury could find that 
Whitehead should have foreseen a variety of risks, including 
the risk that Enholm might tense up and drive erratically. 

4. There was ample evidence that defendant’s negligence 
was a contributing cause. Although foreseeability is not a 
test of causation in this jurisdiction, the court below con- 
servatively instructed that Whitehead’s negligence would be 
a contributing cause only if “an injury to pedestrians such 
as plaintiffs” was foresecable. But the court erred in re- 
jecting the verdict and holding that Enholm’s operation of 
the car was the sole cause of the accident. 

5. The court erred in holding defendant not liable for 
the personal injuries, on the ground that Whitchead could 
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foresee only risk of property damage. Furthermore, the 
jury could find Whitehead had reason to foresee injury to 
the Beckers. 


SUMMARY OF ARGUMENT 


1. The jury could find. on evidence and inferences 
therefrom taken most favorably to plaintiffs, that when de- 
fendant’s employee Whitehead permitted Enholm to unpark 
the car. Whitehead should have foreseen and did foresee 
that a hazardous situation was created. Whitehead intended 
to unpark the car himself: he decided its removal, under 
the peculiar circumstances, required more than ordinary 
skill and that its removal by Enholm would be unsafe. Yet 
he negligently permitted Enholm to unpark the car. The jury 
was instructed that the Beckers were business invitees and 
they could find that when Whitehead directed them into 
the danger zone. without warning, he should have foreseen 
that the situation involved undue risk of harm to the 
Beckers. 


2, Ona motion for judgment n.o.v.. the evidence and 
inferences therefrom must be taken in a light most favor- 
able to plaintiff. The court below ignored this rule. It 
ignored multiple facts from which the jury could infer 
that. under the unusual stresses of the situation, Enholm 
might foreseeably tense up and drive erratically. endanger- 
ing the Beckers. 


3. The court below accepted Enholm’s incredible version 
of the accident: that he had the brake on. but the car raced 
forward uncontrollably. The jury could find, as both coun- 
sel argued, that Enholm stepped on the accelerator instead 
of the brake. 


4. The court below correctly charged the jury that liabil- 
ity could exist even though the precise manner of the acci- 
dent might not have been foreseeable. Yet in granting judg- 
ment n.o.v. the court erroneously held that defendant was 
not liable, because Whitehead could not foresee the precise 
event. 


8. In granting judgment n.o.v. the court below erronecous- 
ly held defendant not Hable for the persona il injuries, on the 
oe that Whitehead could foresee only the risk of prop- 
erty damage. But liability extends to personal injuries even 
if only property damage is foreseeable. Furthermore, the 
jury could find and must be deemed to have found that 
Whitehead should have foreseen undue risk of injury to 
the Beckers. 

6. There was ample evidence that defendant’s negligence 
was a contributing cause. The jury was instructed that White- 
head’s negligence would be a contributing | cause only if a 
prudent person should have foreseen that “an injury to pe- 
destrians such as plaintiffs” might result. This was a con- 
servative instruction: in this jurisdiction foreseeability is 
not a test of causation. 


ARGUMENT 
I 


The Jury Could Find That Whitehead Should 
Have Foreseen Undue Risk of 
Harm to Plaintiffs 


The evidence. together with reasonable inferences there- 
from. viewed most favorably to the plaintiffs, was sufficient 
to find that (1) when Whitehead permitted Enholm to un- 
park the car under all the circumstances, he should have 
been and was aware that he created a hazardous situation: 
(2) when he directed the Beckers into its immediate vicin- 
ity. regardless whether he could foresee the precise manner 
of the accident, he should have foreseen that the hazardous 
situation involved undue risk of harm to the plaintiffs. 

(a) The hazardous situation was foreseeable. Where evi- 
dence as to foreseeability of hazard was far less cogent than 
here. this Court has held the issue of negligence is for the 
jury. Boland v. Love, 95 U.S. App. D.C:.337,, 222 Fi2di27 
(1955): Schaff v. R. W. Claxton, Inc., 79 U. S. App. D.C. 
207, 144 F.2d 532 (1944): Ross v Hartman, 78 U.S. App. 
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D.C. 217, 139 F.2d 14.(1943): Kendall v. Gore Properties, 
Inc, 9S ULS. App. D.C. 378, 382-384, 236 F.2d 673 (1956). 


In Boland, supra, detendant’s employee left the premises, 
knowing that Coates, a yardman with a criminal record, who 
had no driver’s license and was forbidden to drive. had access 
to the car keys. Coates took the keys, drove the car and in- 
jured plaintiff. Such evidence was held sufficient to find that 
detendant’s employee was negligent in failing to prevent 
Coates from operating the car. In the present case. al- 
though Enholm was a licensed driver, Whitehead had rea- 
son to believe, and actually decided. Enholm was not com- 
petent to unpark the car in the peculiar circumstances 
without undue hazard: yet he permitted Enholm to do so. 


Ross and Schaff. supra, held that one who leaves car keys 
in the ignition switch (whether on a public highway in vio- 
lation of an ordinance. or on a private lot. where the ordi- 
nance is inapplicable) should foresee that a stranger may take 
the car and cause harm. 

Other courts, in cases still more analogous to the case at 
bar, have upheld jury findings of negligence. Fox v. Triplett 
Auto Wrecking, Inc.. 1 Ohio App.2d 102. 203 N.E.2d 8453. 
846 (1964): Siebel v. Shapiro, 137 P.2d 56. 58 (Cal. App. 
1943). 


In Fox, supra. a car was left blocking the entrance of de- 
fendant’s business premises. Defendant's employee told the 
sole occupant, a passenger, to move it. and when she said 
she did not know how to drive that make of car, he told 
her to turn the switch. She did so, the car moved backward 
and injured plaintiff. The court upheld a verdict and judg- 
ment against defendant. 


In Siebel, supra, a customer on detendant’s used car lot 
asked an employee whether there was a 1937 Chevrolet 
coupe on the lot. The employee pointed to one and told 
the customer he could “try it.” The car was on a slope. 
in second gear, with the brake off. The customer thought 
it was in neutral and did not check the brake. When he 


red the switch, the oa downerade and insured: phiun- 
customer. The court atrirmed judgment tor 
he jury could find that defendant “Yanled 


the operation of hus used car 


plaindys was roresecable. Where fore- 
to a particular plaintiff was remote, as 
compared with the present case, this Court has likewise held 
{ jury. Gould rv. DeBere. 117 
303-364, 330 F.2d 82611964). MeGert- 
ink of Washington, 115 U.S.App.D.C. 384, 
(1963). 


li, supra. a child and his mother Were sharing a ten- 
at. without the landlord’s knowledge and in 

of the lease. The child fell from a window because 
Holding that. even though the child 
landlord owed him a duty. this Court 


“He was well within the range of foreseeability in 
terms of those persons to whom injury might re- 
sult from an unsafe screen...” 
ere, the Beckers were business invitees, and defendant 
hem the duty to exercise reasonable care tor their 
(JA 78) Watford v. Evening Star Newspaper Co.. 
-App.D.C. 260. 264. 211 F.2d 31 (1954). Yet, 
rmitting Enholm to unpark the car. creating a 
hazardous situation, Whitehead directed the Beckers into 
the danger zone without warning them in any way. 

(c) Foreseeahility of precise manner of accident is im- 
material. It is. of course, established law that, if a defend- 
ant should have foreseen undue risk of harm, it is imma- 
terial that the precise manner of the accident may not have 
been foreseeable. Harper & James, Law of Torts ( 1956), 
p. 1147 states 

“Eoreseeability dogs not mean that the precise haz- 
ard or the exact consequences which were encoun- 
tered should have been foreseen.” 


1] 


Accord: Prosser, Torts (3d ed., 1964) p. 326: Anno., *Fore- 
seeability as an element of negligence and proximate cause” 
100 A.L.R.2d 942, 980. 

IMustrative cases are legion. An early example. where the 
manner of the accident was far less foreseeable than here, 
is Washington & G. R. Co. v. Hickey, 166 U.S. §21, 526- 
527, 41 Led. 1101 (1897), affg 5 App. D.C. 436 (1895). 
In that case the driver of defendant’s horse-car started 
across railroad tracks, although a train was approaching. 
The railroad gateman then lowered the gate thus stopping 
the horse-car on the tracks. but raised it again. and the 
horse-car completed the crossing. Meanwhile. however. 
frightened passengers on the horse-car stampeded. throwing 
plaintiff passenger to the ground. On appeal. defendant 
urged that its driver could not foresee that the gateman 
would wrongfully lower the gate. which caused delay. The 
Supreme Court held the defendant negligent because the 
driver could foresee that any delay would be dangerous. 
whether or not he could foresee the precise occasion for 
delay. 


In a modern leading case. Marshall y. Nugent, 222 F.2d 
604 (C.A. 1. 1955), after defendant trucker forced plain- 
tiffs car into a snowbank and caused a traffic tieup. plain- 
tiff walked up the highway to warn approaching traffic and 
was struck by another car. Judge Magruder. speaking for 
the First Circuit in upholding judgment against the trucker. 
stated at page 611: 

“. [T]he unfolding of events between the culpa- 
ble act and the plaintiff's eventual injury may be 
bizarre indeed: yet the defendant may be liable for 
the result. [Citation] In such a situation, it would 
be impossible for a person in the defendant's posi- 
tion to predict in advance just how his negligent 
act would work out to another's injury. Yet this 
in itself is no bar to recovery.” 

(d) The court failed to consider evidence and inferences 
favorable to plaintiffs. In granting judgment n.o.v., the 
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court failed to consider significant evidence and legitimate 
inferences in a light most favorable to the plaintiff's, as 
required. Continental Ore Co. v Union Carbide Corp.. 
370 US. 090, 096, 8 Lied. 2d 777 (1962): Alden vy. Provi- 
dence Hospital, C.A. D.C. No. 20,011, July 7, 1967. Avlor 

Intercounty. Construction Corp., C.A. D.C. No. 20,265, 
June 20, 1907: Simpnonds v. Capital Transit Co., 79 U.S. 
App.D.C. 371, 372. 147 F.2d 570 (1945). 


Among such matters overlooked were: The Enholm car 
could not be removed. except by backing onto 20th Street: 
it was “near touching” cars on the left: it was a half car- 
width left of the driveway: the sentry booth was in a di- 
ect line behind it; to jockey the car into line with the 
driveway. without striking cars on the left and the sentry 
booth behind. probably required one or more forward 
movements.’ (JA 25-31, 37. 53) Removal of the car 
was beset by other stresses: it involved backing through 
pedestrian traffic on the sidewalk and against one-way motor 
tratfic on the street: on the lot itself, persons and cars were 
coming and going. (JA 29, 30, 64) It could reasonably 
be inferred that the multiple unusual stresses would fore- 
seeably tend to make an ordinary driver tense up and op- 
erate unsafely.? 

The court overlooked further significant facts and legiti- 
mate inferences: The jury could infer that Whitehead was 
generally familiar with Enholm’s driving and considered he 
had no more than ordinary skill. Whenever Whitehead de- 
termined that unparking required more than ordinary skill, 


Indeed defendant's counsel argued to the jury that Enholm never 
went backward, but only forward (JA 72). 


?The court stated: “No evidence was introduced . . . to show that 
Whitehead had reason to think Enholm was not a competent operator 
of the vehicle.” (JA $4) But Enholm’s general driving competence is 
irrelevant. The question is whether Whitehead had reason to suspect 
his competence to remove the car safely in the peculiar circumstances 
at hand. 
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he did it himself or directed Eniolm in the operation.” (JA 
31, 37, 52) On this occasion Whitehead actually decided 
it would be unsafe to let Enholm unpark the car. He in- 
tended to do it himself A 37.)48. 51-52) Whitehead 
knew that, unless he intervened. Enholm would try to un- 
park the car; but he ceased his lookout for Enholm’s re- 
turn and did not remove the ignition key or take any other 
precautionary measure. He directed the Beckers to walk 
into the immediate vicinity of the car. (JA 10. 39. 43. 46. 
52) 

From the foregoing facts and legitimate inferences. none 
of which was considered by the court below. the jury could 
reasonably find and must be deemed to have found that. 
when Whitehead permitted Enholm to unpark the car he 
foreseeably created a hazardous situation: and when he told 
the Beckers to walk there. he should have foreseen that it in- 
volved undue risk of harm to them. 


(e) The court unreasonably believed that Enholm’s car 
“raced forward” uncontrollably. Underlying the decision 
below was the court’s apparent belief that. when Enholm 
tried to remove the car, “the engine raced” and the car 
“raced forward” in an uncontrollable and unforeseeable 
manner. The court stated: “The engine raced as he shifted 
the car to reverse. In order to avoid backing too fast into 
Twentieth Street. Enholm apparently shifted into a forward 
gear, raced forward, lost control of his vehicle and smashed 
into the Beckers...” (JA 87) The court repeatedly as- 
serted that Enholm “lost control” of the car. A 87. 88) 
As used by the court, the term “lost control” connotes 
that Enholm’s car became uncontrollable. as in the case of 
a car in a violent skid. 

This theory is unreasonable: it is based on Enholm’s in- 
credible version that the car raced forward, although he 


“In this regard, the court considered the evidence /east favorable to 
plaintiffs, ie.. that “on frequent prior oceasions, Whitehead had per- 
mitted Enholm to... unpark his car without mishap.” (JA S83) 
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Was applying his brakes and did not touch the accelerator 
(JA ol-o2. 08. 67), counsel for both parties rejected this 
version in their arguments to the jury. (JA 71,72) It con 
thets with undisputed evidence: afew minutes before the 
aveident Enholm’s car operated normally (JA 37); Plaintiffs’ 
Fx. 2 and 4 show no skidmarks whatever. 

What obviously happened. as the jury could find and pre- 
sumably did find, was that Enholm, beset by the stresses of 


the 
6 


ue 


situation, became erratic and stepped on the accelerator 
instead of the brake. Both counsel told the jury that he 


In effect. the court held that defendant could not be liable 
unless Whitehead had reason to foresee that the Enholm car 
would race forward uncontrollably. But the jury was not 
obliged to find that the accident happened in that manner. 

it) The court erroneously held that, unless Whitehead 
had reason to foresee the precise manner of the accident, 
defendant could not be held liable. The court stated that 
whether Whitehead was negligent depends on whether he 
“had reason to foresee the possibility of the accident and 
injury to the Beckers...” (JA 88, emphasis supplied). The 
Court concluded: ‘No reasonable jury could find that White- 
head had reason to foresee that Enholm would lose control 
of his car.... A fortiori, Whitehead had no reason to fore- 
see that the Beckers might be injured...” (JA 88) 

But. as shown above. the jury was not obliged to accept 
the Court's version of how the accident happened. Nor 
was it obliged to find that Whitehead should have foreseen 
that Enholm would step on the accelerator rather than the 
brake. To impose liability, it was enough if Whitehead had 
reason to foresee that permitting Enholm to unpark in the 
circumstances created an unreasonable risk of harm to the 
Beckers. The jury could find that the stresses of the situa- 
tion would tend to make Enholm drive erratically. As Judge 
Magruder stated in Marshall vy. Nugent, supra, 222 F.2d 
at 610. “a variety of risks’ should have been contem- 
plated. Enholm might misjudge distance, or his attention 
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might be distracted, or he might be too late in stepping on 
the brake, or, under the tensions of the situation. he might 
step on the accelerator instead of the brake. 

Courts in conservative jurisdictions have held that ten- 
sion leading to an accident is foreseeable. Rich v. Finley, 
325 Mass. 99, 89 N.E.2d 213, 215 (1949): Figlar ¥ Gor- 
don, 133 Conn. 577. 53 A.2d 645. 646-647 (1947). 

In Rich, supra, while plaintiff instructor was giving a fly- 
ing lesson to a student. defendant's stunting in another 
plane terrified the student who “froze on the controls” 
and caused the instructor's plane to crash. The court held 
that the student's terrified grabbing of the controls was 2 
consequence of defendant's negligence for which defend- 
ant was liable. 

In Figlar, supra, the traffic light changed as plaintiff 
pedestrian was crossing an intersection. The driver of 
defendant's bus. stopped at the crosswalk. made his motor 
roar, and this frightened the plaintiff. who hurried for- 
ward and was struck by a car which illegally passed the bus 
on the right. The court affirmed a jury verdict against the 
bus company. 


In the case at bar. the court properly instructed the jury 
that in determining defendant's liability “it is immaterial 
whether the defendant could have foreseen the precise man- 
ner in which the accident occurred.” (JA 80). In granting 
judgment n.o.v. the court disregarded this fundamental rule 
of law. 


lo 


ll 


There Was Sufficient Evidence That Defendant's 
Negligence Was a Contributing Cause 
of the Accident 


r causation was conservatively submit- 


dgscksdes actually foresaw that Fnholm would have dift- 
ty controlling the car sufficiently to unpark it without 
He t estifi ed that he feared harm to other cars JA 
the jury could find and presumably did find that. 
he directed the Beckers into the danger zone, he 
also reasonably have foreseen undue risk to them. 
urt submitted the question of causation, as well as 
ve. in accordance with conservative legal principles 
y. As to causation, the jury was instructed 
y negligence of Whitehead could be deemed a con- 
cause only if a prudent person should have fore- 


hat “an injury to pedestrians such as the plaintiffs” 
obably result. (JA 80) 


(bh) In this jurisdiction foreseeability is not a test of 
CAUSATION 

The court's instruction was actually more conservative 
than this jurisdiction requires. This Court has liberalized 
the test of causation to eliminate foreseeability as a sig- 
nificant ingredient. McGettigan v. National Bank of Wash- 
ington and Schaff v. R. W. Claxton. Inc., both supra; Hit- 
affer » Argonne Co., Inc., 87 U.S.App.D.C. 57, 183 F.2d 
&11 (1950). In McGertigan defendant could hardly fore- 

e that an eleven-year old boy would take a flare to his 
home. where his nine-year old brother would next day ap- 
ply a match to it. McGettigan holds that if defendant's 

egligence is causally related to the accident, liability exists, 
artis or not the result is foreseeable. The court stated, 
115 US. App. D.C. at p. 390, n. 7: 


“Insofar us the appellees rely on lack of foresee- 
ability as going to the issue of proximate cause. 
we point out this court has in the past said: 

“"tWle are committed to the rule in negligence 
cases that where in the natural and continual se- 
quence, unbroken by any intervening cause, an in- 
jury is produced which. but for the negligent act 
would not have occurred. the wrongdoer will be 
liable. And it makes no difference whether or not 
that particular result was foreseeable.” Hitaffer v. 
Argonne, 87 U.S.App.D.C. 57. 61. 183 F.2d 811. 
815 (1950).” 


Hitaffer v. Argonne Co., Inc., supra, is cited for this hold- 
ing in 38 Am. Jur., “Negligence” § 58 (Cum. Supp.) n. 8. 


The holding of Hitaffer and McGettigan, eliminating fore- 
seeability as a test of proximate cause. is supported by the 
better authority elsewhere. 38 Am. Jur., “Negligence’’. Sec. 
58: Prosser, op. cit. supra, 299-300: Harper & James, op. 
cit. supra, 1139-1141: Dellwo y. Pearson, 259 Minn. 452. 
107 N.W.2d 859 (1961): Newlin vy. New England Tel. and 
Tel. Co.. 316 Mass. 234, 54 N.E.2d 929. 155 A.L.R. 204 
(1944).? 


(c) Defendant is liable for the personal injuries, even if 
it be assumed that only property damage was foreseeable. 


In granting judgment n.o.v.. the court's memorandum 
suggested that defendant should not be held liable for the 
personal injuries, on the ground that Whitehead could fore 


Even in jurisdictions that adhere to a test of foreseeability on the 
issue of causation, the courts use hindsight. Harper & James, op. cit. 
supra, p. 1150; Prosser, op. cit. supra, p. 307. Leposki vy. Railway Ex- 
press Agency, Inc., 297 F.2d 849, $50 (CA 3, 1962): Wilson vy, Amer 
ican Chain & Cable Co., Inc., 304 F.2d S38, 502 (C.A. 3. 1960). 
Viewed from hindsight, the accident in the instant case was certainly 
neither extraordinary nor unforeseeable. 
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Even if it were assumed that only such property damage 
was foreseeable contrary to the jury’s finding that undue 
risk of harm to the Beckers was foreseeable — the court's 
argument is untenable. Liability for personal injuries is im- 
posed, although the w rongdoer could foresee only risk of 
property damage. Prosser. Op. cit. supra, 298-299; Dellwo 
y Pearson, supra, Barker ¥. City of Philadelphia, 134 F.Supp. 
23). 235 (E.D. Pa. 1955): Railway Express Agency, Inc. ¥. 
Brabham, 62 So.2d 713, 718 (Fla. 1953): Rasmussen v. Ben- 
son, 133 Neb. 449, 275 N.W. 674, 135 Neb. 232, 280 N.W. 
890, 122 A.L.R. 1468 (1938) 

In Dellwo. supra. a leading case. defendant's outboard 


motorboat. cutting astern plaintiffs boat. snarled plaintiff's 
This jerked the fish- 


ing pole 


In Barker, supra, defendant's truck driver ran over a large 
piece of wrapping paper in the street and killed a boy who 
was concealed underneath. The court held it was no defense 
that the driver “did not foresee that a child was under the 
paper”. Similarly, in Brabham, supra, two small boys were 
inside a large cardboard carton rolling in the street, and de- 
fendant’s truck ran over it. The court held that, if defend- 
ant was negligent, it was responsible for all the consequences, 
whether or not they might have been forescen. 


> The court held there was “no relationship whatsocver between 
where Whitehead parked the Enholm car” and “the fact that Enholm 
lost control of the car, injuring the Beckers” (J.A. $8, emphasis in 
onginal). Plaintiffs claim that Whitehead was negligent, not in park- 
ing the car, but in permitung Enholm to unpark it and then direct- 
ing the Beckers into the danger zone. As shown above, the court's 
repetition that Enholm “lost control” implics the car was uncontrol- 
able and is based on Enholm’s incredible version. 
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Here the Enholm Packard, under the circumstances, was 
a source of danger on the crowded parking lot. to cars and 
pedestrians alike. The heavy Packard might not only scrape 
one of the cars parked on its left (which it actually did) 
(Tr. 17-18: Plf. Ex. 1, 4): it might strike the rear of a car 
ahead, pushing it into still another car (which it actually 
did) (JA 45). It might injure persons in or entering one of 
such cars; or it might crush a pedestrian against one of 
such cars (which it actually did). In effect. the court below 
improperly held that the chain of causation ended when 
the Packard scraped the rear of a car on its left and that de- 
fendant should be immune from liability for other damage 
that resulted directly from the same negligent conduct. This 
is insupportable. 


(d) The trial court erred in holding that operation of the 
Enholm car was the sole cause of accident. 


The trial court held as a matter of law that the only prox- 
imate cause of the accident was the fact that Enholm “lost 
control of his car and smashed into” the Beckers. (JA 88) 
But plaintiffs contended. and the jury found on ample evi- 
dence and correct instructions, that Whitehead’s negligence 
was a contributing cause. 


As shown above. the jury must be deemed to have found 
that permitting Enholm to unpark the car and directing the 
Beckers into its immediate vicinity would foreseeably involve 
undue risk to the Beckers. The jury could also find and pre- 
sumably did find that, under the special stresses of the situa- 
tion, Enholm would foreseeably tense up and drive errat- 
ically. 


Counsel for both parties stated to the jury that Enholm’s 
operation was negligent and that such negligence Was 2 Prox- 
imate cause. (JA 71, 74) The question was whether, if White- 
head was negligent, such negligence was a contributing cause 
(GA 71-72, 80). 


The mere fact of an intervening negligent act does not im- 
munize a wrongdoer. Solon Service. Inc. ¥. Cook, 96 U.S. 
App.D.C. 28, 223 F.2d 31 7 (1985); MeGettigan ¥, National 
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Bank of Wastungron, supra, Hardy rv, Hardy, 197 A.2d 923 
D.C. Ctr. of App.. PY. Harper & James, op. ci. supra, 


gros 


In Solon Service. Inc. this Court approved an instruction 
that defendant was liable. if it was negligent in failing to pro- 
Vide against tenants’ careless operation of its washing ma- 


chines. In McGertigan. this Court held that the intervening 

ligence of the child's mother, who saw the flare and lett 
it in reach of the child. did not shield defendant from lia- 
bility. The Court said. 115 U.S.App.D.C. at 390: 

_even if two or more acts of negligence concur 
to produce a single injury. one tortfeasor is not re- 
relieved of liability merely because his negligence 
was earlier in time. It may still be a proximate 
cause of the injury.” 

In Hardy. defendant left his car in “drive” position with 
the engine running. Plaintiff front-seat passenger, seeking 
to get out by the left-hand door. stepped on the accelera- 
tor. putting the car in motion. The court held it was for 
the jury to determine the question of causation. “By his 
failure to take reasonable precautions to protect the pas- 
sengers, the driver set the scene for the foreseeable events 
which ensued.” 123 A.2d at 925. 

Distinguished authority elsewhere is to the same effect. 
Petition of Kinsman Transit Company, 338 F.2d 708, 719 
ff. (C_A. 2. 1964) (Friendly, J.). In Marshall v. Nugent, 
supra, the First Circuit held it was for the jury to deter- 
mine whether “the second accident occurred within the 
hazard zone created by defendant's negligence.” Slayton 
vy, Tri-County Mortgage, Inc., 7 Ohio Misc. 13, 218 N.E.2d 
643, 645 (Com. Pl., 1966). 

The court below correctly instructed the jury on the is- 
sue of contributing cause as affecting the case at bar JIA 
&Q. &1-%2). Danzansky v. Zimbolist, 70 App. D.C. 234, 
236, 105 F.2d 457 (1939). In rejecting the verdict, the 
court brushed aside the rules of law which it charged the 
jury to apply. 


Under Our Jury System the Verdicts 
Should Be Reinstated 


The issues of foreseeability, negligence and causation, 
which lie at the heart of this case, are the very kinds of 
issues which courts and commentators hold to be for the 
jury. 


“Reasonable foreseeability of harm is the very proto- 
type of the question a jury must pass upon in par- 
ticularizing the standard of conduct in the case be- 
fore it.” Harper and James, op. cit. supra, § 18.8 


“Our rule is that ‘The proximate cause of an in- 
jury is ordinarily a question of fact for the jury.” ~ 
Kendall v. Gore Properties, Inc., supra, 98 U.S. 
App.D.C. at 386-387 


“When an issue of proximate cause arises in a 
borderline case, as not infrequently happens. we 
leave it to the jury with appropriate instructions. 
We do this because it is deemed wise to obtain the 
judgment of the jury. reflecting as it does the ear- 
thy viewpoint of the common man — the prevalent 
sense of the community — as to whether the causal 
relation between the negligent act and the plaintiff's 
harm which in fact was a consequence of the tortious 
act is sufficiently close to make it just and expedi- 
ent to hold the defendant answerable in damages. 
That is what the courts have in mind when they 
say the question of proximate causation is one of 
fact for the jury. [Citations] It is similar to the 
issue of negligence, which is left to the jury as an 
issue of fact. Even where on the evidence the facts 
are undisputed, if fair-minded men might honestly 
and reasonably draw contrary inferences as to 
whether the facts do or do not establish negligence, 
the court leaves such issue to the determination of 
the jury. who are required to decide. as a matter 
of common-sense judgment. whether the defend- 
ant’s course of conduct subjected others to a rea- 
sonable or unreasonable risk. ic.. whether under 


all the circumstances the defendant ought to be 
recognized as privileged to do the act in question 
or to pursue his course of conduct with immun- 
ity from lability for harm to others which might 
result.” Marshall v. Nugent, supra, 222 °F ld ait 
oll 
The Supreme Court of Hlinois. in following the decision 
of this Court in Ross vy. Hartman, supra, although the weight 
of authority is contra (Harper & James, op. cit, Supra, Pp. 
1139), held. Nev» Yellow Cab Co.. 2 I.2d 74. 117 N.E.2d 
74.81 A.L.R.2d 624 (1954) 

“The debatable quality of issues such as negligence 
and proximate cause, the fact that fair-minded men 
might reach different conclusions. emphasize the ap- 
propriateness and necessity of leaving such questions 
to a fact-finding body. The jury is the tribunal under 
our legal system to decide that type of issue. To 
withdraw such questions from the jury is to usurp 
its function. Bailey v. Central Vermont Railway 
Co.. 319 US 350. 63 S.Ct. 1062, 87 L.Ed. 1444.” 


Respectfully submitted. 
LUCIEN HILMER 
J. H. KRUG 


839 17th Street, N.W. 
Washington, D.C. 20006 


Attorneys for Appellants 
Of Counsel 
Hilmer, Klavan & Krug 
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JOINT APPENDIX 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ARLENE B. BECKER 
JOSEPH BECKER and 
JULIUS BECKER. 

Plaintiffs. 

v. Civil Action No. 
f 2508-63 

ROBERT W. ENHOLM 
CONTRACT CARPETS. INC.. 
a corporation, and COLONIAL 
PARKING, INC.. a corporation, 

Defendants. 


DOCKET ENTRIES 


October 14, 1963—Complaint. appearance. jury demand. 


March 11. 1964—Amended complaint and jury demand. 
filed. 


March 18. 1964—Answer of deft #3 to amended com- 
plaint: c/m 3/17/64. filed. 

June 5, 1964—Motion of deft #3 for summary judgment: 
P&A: statement: c/m 6/4/64: MC 6/5/64. filed. 

October 7, 1964—Order denying motion of defendant. 
Colonial Parking. Inc.. for summary judgment. (N) 

October 24. 1966—Stipulation of counsel entering case 
settled and dismissed with prejudice as to defendants 1 and 
2. filed. 

January 30 to February 8. 1967- Trial. 

February 8. 1967- Verdict and Judgment for plaintiff. 
Arlene B. Becker in the sum of $35,000.00. with costs. for 
plaintiff. Joseph Becker in the sum of $25.000.00. with costs 
and for plaintiff. Julius Becker in the sum of $3.500.00 
without costs against the defendant. Colonial Parking. Inc. 
(N) Bryant. J. 
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lo. 1Yo7 Motion of deft to vacate and) set 
iside Verdict for plainurtts and for a directed verdict, or in 


ernative. for a new trials © m 215,67, P&AL M.C. 


1967 Opposition of pltts to motion of 
nt N.O.V. or for a new trials e/m 2/23/67. 


y 23. 1907 Consent order amending judgments 
ene B. Becker in the sum of $17,300.00 with 
pitr.. Joseph Becker in the sum of $12,500.00 
costs, for pltt.. Julius Becker in the sum of $1,750.00. 


ved 2 21 607) ¢N) Bryant. J. 
1967- Memorandum Opinion and Order grant- 


aside 

for directed verdict: dismissing the action and said de- 
-ondant recover of plaintiffs its costs. (signed 3/30/67) (N) 
at. J. 
ril 17. 1967—Notice of appeal from order of 3/30/67: 


une 13. 1967-Transcript of proceedings. 1/30/67. 
1 67. 22/67 and 2/6/67: Vol. pages | thru 33 and 125 
153: (Rep. P.H. Mallon) Clerk’s Copy. filed. 

June 14. 1967—Transcript of proceedings, pages 35 thru 
<5 inclusive. Feb. | Court's copy (Rep.: Martha Jane Ma- 
honey) 

June 14. 1967. Transcript of proceedings. pages 1 thru 5 
inclusive. Court’s Feb. %, 1967: (Rep.: Martha Jane Mahon- 
ey) 
June 23. 1967 Exhibits of pltfs #1 thru 4, and exhibit 
#10. 

June 2%. 1967 Erata to official Transcript (by Reporter 
Martha Jane Maloney 
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[Filed March 11, 1964] 
AMENDED COMPLAINT 
(for personal injuries and loss of services) 


Count | 


1. The claims of the plaintiffs ARLENE B. BECKER. 
JOSEPH BECKER and JULIUS BECKER against the de- 
fendants ROBERT W. ENHOLM. CONTRACT CARPETS. 
INC. and COLONIAL PARKING. INC. are each in a sum 
exceeding Ten Thousand ($10.000.00) Dollars. exclusive of 
interest and costs. and are within the jurisdiction of this 
Court. 


2. On or about July 12. 1963. while the plaintiffs AR- 
LENE B. BECKER and JULIUS BECKER were business 
invitees standing in a parking lot operated by the defendant 
COLONIAL PARKING. INC. 1723-1725 Twentieth Street. 
N.W. in the District of Columbia. preparatory to obtaining 
an automobile which they had parked on said lot. they were 
struck by an automobile operated by the defendant ROB- 


ERT W. ENHOLM. an agent and employee of the defendant 
CONTRACT CARPETS. INC.. acting within the scope of 
his agency and employment. Said collision was due to the 
negligence of the defendant COLONIAL PARKING. INC. 
and to the negligence of the defendant ROBERT W. EN- 
HOLM, individually and as agent and employee of the de- 
fendant CONTRACT CARPETS. INC.. acting within the 
scope of his agency and employment as aforesaid. As a re- 
sult of said collision, the plaintiffs ARLENE B. BECKER 
and JULIUS BECKER sustained severe and permanent phys- 
ical injuries. 

3. The injuries sustained by the plaintiff ARLENE B. 
BECKER as aforesaid included severe and permanent injuries 
to her legs. knees, pelvis and other parts of her body and 
her nervous system was impaired and she has sutfered and 
will in the future suffer great physical and mental pain, an- 
guish and disability, all to the damage of the plaintitt AR- 
LENE B. BECKER in the sum of Two Hundred Fifty Thou- 
sand ($250,000.00) Dollars. 
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As a result of the injuries sustained by the plaintitt 
ARLENE B. BECKER as aforesaid, her husband, the plain- 
tity JOSEPH BECKER, has incurred and will in the future 

ur sudstantial medical and other expenses and he has lost 


lars 


S. The inn 
ER as aforesaid included severe and permanent injuries to 
mis back. buttocks and left elbow and other parts of his 
body and his nervous system was impaired and he has suf- 
j : will in the future suffer great physical and mental 
guish and disability and he has incurred and will in 
ture incur substantial medical and other expenses, all 
ge of the plaintiff JULIUS BECKER in the sum 
f Twenty-Five Thousand ($25.000.00) Dollars. 


WHEREFORE. the plaintiff ARLENE B. BECKER de- 


mands judgment against the defendants ROBERT W. EN- 
HOLM. CONTRACT CARPETS. INC. and COLONIAL 
PARKING. INC. in the sum of Two Hundred Fifty Thou- 
sand ($250.000.00) Dollars. besides costs. 

iff JOSEPH BECKER demands 
judg g OBERT W. ENHOLM. 
CONTRACT CARPETS. INC. and COLONIAL PARKING. 
INC. in the sum of Fifty Thousand ($50,000.00) Dollars, 
besides costs. 

WHEREFORE. the plaintiff JULIUS BECKER demands 
judgment against the defendants ROBERT W. ENHOLM, 
CONTRACT CARPETS. INC. and COLONIAL PARKING, 
INC, in the sum of Twenty-Five Thousand ($25,000.00) 
Dollars. besides costs. 


Count I 


1. The claims of the plaintiffs ARLENE B. BECKER, 
JOSEPH BECKER and JULIUS BECKER against the de- 
fendants ROBERT W. ENHOLM and COLONIAL PARK- 
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ING, INC. are each in a sum exceeding Ten Thousand 
($10,000.00) Dollars. exclusive of interest and costs. and 
are within the jurisdiction of this Court. 


2. On or about July 12, 1963. while the plaintiffs AR- 
LENE B. BECKER and JULIUS BECKER were business 
invitees standing in a parking lot operated by the defendant 
COLONIAL PARKING. INC. 1723-1725 Twentieth Street. 
N.W. in the District of Columbia. preparatory to obtaining 
an automobile which they had parked on said lot. they were 
struck by an automobile operated by the defendant ROB- 
ERT W. ENHOLM. acting as an agent of and for the bene- 
fit of the defendant COLONIAL PARKING. INC. and act- 
ing within the scope of such agency. Said collision was due 
to the negligence of the defendant ROBERT W. ENHOLM. 
individually and as agent of the defendant COLONIAL 
PARKING, INC. acting within the scope of such agency. 
Asa result of said collision. the plaintiffs ARLENE B. BECK- 
ER and JULIUS BECKER sustained severe and permanent 
physical injuries. 

3. The injuries sustained by the plaintiff ARLENE B. 
BECKER as aforesaid included severe and permanent injuries 
to her legs. knees. pelvis and other parts of her body and 
her nervous system was impaired and she has suffered and 
will in the future suffer great physical and mental pain. an- 
guish and disability. all to the damage of the plaintiff AR- 
LENE B. BECKER in the sum of Two Hundred Fifty Thou- 
sand ($250,000.00) Dollars. 

4. Asaresult of the injuries sustained by the plaintiff 
ARLENE B. BECKER as aforesaid. her husband. the plain- 
tiff JOSEPH BECKER, has incurred and will in the future 
incur substantial medical and other expenses and he has lost 
and will in the future lose the services. society and consor- 
tium of his wife. all to the damage of the plaintiff JOSEPH 
BECKER in the sum of Fifty Thousand ($50,000.00) Dol- 
lars. 

5. The injuries sustained by the plaintiff JULIUS BECk- 
ER as aforesaid included severe and permanent injuries to 
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his back. buttocks and left elbow and other parts of his 
body and his nervous system was impaired and he has sut- 
dand will in the future suffer great physical and mental 
anguish and disability and he has incurred and will in 
ure incur substantial medical and other expenses, all 
to the damage of the plainuirt JULIUS BECKER in the sum 
of Twenty-Five Thousand ($25.000.00) Dollars. 

WHEREFORE. the plaintiff ARLENE B. BECKER de- 
mands judgment against the defendants ROBERT W. EN- 
HOLM and COLONIAL PARKING, INC. in the sum of Two 
Hundred Fifty Thousand ($250.000.00) Dollars. besides 
costs. 

WHEREFORE. the plaintiff JOSEPH BECKER demands 
judgment against the defendants ROBERT W. ENHOLM 
and COLONIAL PARKING. INC. in the sum of Fifty Thou- 
sand ($50.000.00) Dollars. besides costs. 


WHEREFORE. the plaintiff JULIUS BECKER demands 
judgment against the defendants ROBERT W. ENHOLM and 


COLONIAL PARKING. INC. in the sum of Twenty-Five 
Thousand ($25.000.00) Dollars, besides costs. 


DAVID G. BRESS 
LUCIEN HILMER 
839 - 17th Street, N.W. 
Washington, D. C. 20006 
Attorneys for Plaintiffs 
DEMAND FOR JURY TRIAL 


Plaintiffs demand a jury trial on all issues herein. 


DAVID G. BRESS 
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ANSWER OF DEFENDANT COLONIAL PARKING. 
INC. TO AMENDED COMPLAINT 
First Defense 
The amended complaint fails to state a claim against de- 
fendant Colonial Parking. Inc. upon which relief can be 
granted. 
Second Defense 
As to Count I. this defendant admits the allegations of 
paragraph |; admits that on July 12. 1963 plaintiffs were 
on its parking lot at 1725 - 20th Street. N.W., to obtain an 
automobile which they had parked on said lot when they 
were injured by an automobile operated by defendant Rob- 
ert W. Enholm:; denies that said collision was due to any 
negligence on its part. and avers that it is without knowl- 
edge or information sufficient to form a belief as to the 
truth of the remaining allegations of this Count. 


As to Count II. paragraph 2. this defendant denies that 
defendant Robert W. Enholm was acting as agent of and 
for the benefit of defendant Colonial Parking. Inc. and act- 
ing within the scope of such agency when plaintiffs were 
struck by an automobile owned and operated by him: and 
avers that it is without knowledge or information sufficient 
to form a belief as to the truth of the allegations concern- 
ing the injuries sustained and the damages incurred: and, 
denies each and every other allegation in the amended com- 
plaint not hereinbefore specifically answered. 

Third Defense 

The accident and the alleged consequences thereot were 
caused by the sole negligence of defendant Robert W. En- 
holm. 

PLEDGER & EDGERTON 
By John F. Mahoney, Jr. 
925 Washington Building 
Washington. D.C. 20005 
[Certificate of Service - Attorneys for defendant 
Mareh 17. 1964] Colonial Parking. Ine. 
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[Frled October 24, 19%] 


STIPULATION 


It is hereby stipulated and agreed that in consideration of 
the dism ele from this litigation of eee ndants Raber W. 


1962. 112 US. App. D.C. 129. 300 F.2d 721. 


This stipulation is expressly designed to render unneces- 
sary the filing of a cross-claim for contribution by defend- 
ant Colonial Parking. Inc. against the other defendants as 
referred to in Martello v. Hawley. supra, to accomplish this 

nd and Colonial Parking. Inc. will not file a cross-claim or 
inctinité any other action against the other defendants for 


any relief whatsoever regardless of the outcome of this case. 


Upon these terms and conditions. the Clerk of the Court 
will enter the case as to defendants Robert W. Enholm and 
Contract Carpets. Inc. only as settled and dismissed with 


p prejudice. 


JOHN F. MAHONEY. JR. LUCIEN HILMER 
925 Washington Building $39 - 17th Street, N.W. 
Washington. D. C. Washington, D. C. 
Attorney for Defendant Attorney for Plaintiffs. 
Colonial Parking. Inc. RICHARD W. GALIHER 
1215 - 19th Street, N.W. 
Washington, D. C. 
Attorney for Defendants 
Robert W. Enholm and 
Contract Carpets, Inc. 
/s/ Arlene B. Becker 
/s/ Joseph Becker 
!s/ Julius Becker 
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EXCERPTS FROM THE PROCEEDINGS 
{3] ARLENE B. BECKER 
having been called as a witness in her own behalf, and hav- 
ing been duly sworn, took the stand, was examined and tes- 
tified as follows: 
DIRECT EXAMINATION 


BY MR. HILMER: 
Q. Would you state your full name? A. Arlene B. Becker. 
* OK OK 

Q. What sort of a car were you driving? A. A white Olds- 
mobile. I believe it was a “63. with a luggage rack. 

Q. Would you state whether or not it was a sedan or a 
station wagon? A. Station wagon. 

Q. Was there anyone else in the car besides your father- 
in-law? A. No, sir. 

Q. And you say you got to the parking lot about 9:45? 
[4] A. Yes. sir. 

Q. Would you describe briefly what you did when you 
took it into the parking lot? A. We drove near the sentry 
box and left it with the attendant and he handed us a park- 
ing ticket. 

Q. Would you state whether or not the entrance to the 
lot was on Twentieth Street? A. Yes. sir. it was, 

Q. And do you know the number of the street coming 
into that parking lot? A. I think it was 1725 Twentieth 
Street. 

Q. That is Northwest? A. Yes, sir. 

Q. Would you state whether there was another entrance 
to the lot other than the one which you used to enter? A, 
I don’t believe there was. 

Q. Where was the sentry box with respect to the drive- 
way entrance? A. 1 believe it was to the left. 

Q. When you brought your car there, did you have any 
conversation with the attendant? A. | told him we were 
going to the Contract Carpet Shop, just a short distance 
away. 

©. And did he give you a ticket? AL Yes, sir. 
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[3] Q. Who parked your car on the lot?) A. He did. 
Q. After you received the ticket, will you state where 
you went? A. We went into the carpet shop; Contract Car- 

pets, Incorporated. 

Q. And how long did you remain there on your visit? A. 
I think it was about 25 minutes. 

Q. With whom were you dealing there on that day? A. 
The owner of the carpet shop and his secretary. 

Q. Would you state whether or not you had on any pre- 
vious occasion dealt there with Mr. Robert W. Enholm? A. 
Yes. sir. I did. 

Q. On this morning you were dealing— A. With the 
other fellow. 

Q. The other person. but you don’t recall his name? A. 
I'm sorry. but I don’t. 

Q. During the 20 or 25 minutes you were there, did you 
see Mr. Enholm? A. Yes. 

Q. Will you describe briefly those circumstances? A. He 
came into the shop very hurriedly. walked to the back, and 
before he got to the back we greeted each other. 

Q. Did you see him thereafter? A. No. 

(6] Q. At the conclusion of your business at the carpet 
shop. did you return directly to the parking lot? A. We had 
the ticket stamped and then returned to the lot. 

QO. What. if anything. were you carrying? A. I was car- 
rying a large straw shopping bag and my father-in-law had, 
oh. about eight swatches of ten-inch square carpet samples. 

QO. When you returned to the sentry box at the lot, 
would you state whether or not you had any conversation 
with the attendant? A. Yes, he pointed to my car and then 
said | could drive it out the alley. I first gave him the tick- 
et with the stamp on it. 

Q. Were you in a position at that time to be able to sce 
and identify your station wayon? A. Yes. 

Q. [am going to ask you, Mrs. Becker, if you will please, 
step down and with the pointer indicate to the Court and 
jury where your station wayon was parked when you came 
back to fetch it. 

Stand to one side, please. 
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THE COURT: This is your station wagon headed out 
toward the alley. Mrs. Becker? 

THE WITNESS: Yes. sir. It was parked perpendicu- 
lar to and right on the alley. 

THE COURT: That line is the alley? 

{7] THE WITNESS: Yes, sir. 

BY MR. HILMER: 

Q. If you don’t mind standing there for a few minutes. 
I have a few additional questions. 

When you returned to the lot. could you state in general 
what was the condition of occupancy at the lot?) Can you 
state to what extent it was occupied by cars when you came 
back? A. I should say it was nine-tenths full. There were 
cars parked along different directions. There was just a little 
space between the sentry box and the middle of the lot. 

Q. When you say a little space. do you mean a little 
space not occupied by cars? A. Yes, sir. 

Q. When Mr. Whitehead pointed to your station wagon 
and said you could drive it out the alley, would you state 
what cars were. whether the station wagon was standing 
alone or were there other cars all around it? A. There 
were cars all around it except. of course. not in front of it. 
There were cars on both sides and. oh. two or three or 
more lines behind it. 

Q. Could you state whether in those circumstances you 
could have extricated the car or could it have been extri- 
cated and brought to you? A. I don’t feel it could have 
been extricated. No. it couldn't have been extricated. The 
only way it could have been [8] brought to me would have 
been around the corner. 

Q. Do you mean around the block? A. Around the 
block. 

Q. Take it away entirely? A. Yes, sir. 

Q. How many attendants were at the parking lot?” A. 
One. 

Q. And do you know his hame? A. Yes, | found out 
later his name was Mr. Whitehead. 

Q. After Mr. Whitehead pointed to your station wagon 
and told you to take it out of the alley. what did Mr. White- 
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head do? A. He walked toward the rear of the lot. 
Q. And what did you and your father-in-law do?) A. We 
walked toward the rear of the lot. 
) to the rear after Mr. Whitehead or ahead 
er. 
And would you deseribe with the help of that pointer 
to the Court and jury where you proceeded in your walking 
the rear? A. We started down to this lane. 
THE COURT: Where. Mrs. Becker? Excuse me-that 
is all right. Mrs. Becker. 
When vou went back to the lot. you saw Mr. Whitehead? 
THE WITNESS: Yes, sir. 
[9] THE COURT: And did you give him the ticket? 
THE WITNESS: Yes. sir. 
THE COURT: Now. where on that diagram did you 
ake contact with Mr. Whitehead for the purpose of giving 
T ticket and asking about your car? 
Where on the lot were you when you talked to him? Do 


u remember? 


THE WITNESS: I don’t remember exactly. possibly it 
i here. (Pointing) 
THE COURT: You were not at the sentry box when 


you saw him? He was inside the lot? 
THE WITNESS: Yes. sir. 
THE COURT: Is that further inside the lot? 
THE WITNESS: Yes. sir. 
BY MR. HILMER: 

Q. You just indicated you were walking up the middle 
of the lot toward the rear in the space you said that was un- 
occupied? Is that correct? A. Yes. 

Q. And what happened? A. We started toward the rear 
of the lot and. just as we got to about this point, I heard 
some motor start up. and so I said something to my father- 
in-law about you'd better move aside. 

Q. Was that motor in front of you or behind you? A. 
Yes, it was in front of us. 

[10] ©. Was that motor between you and your station 
wagon? A. Yes, sir. It was perhaps one car length to the 
right of where we were. 
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Q. Excuse me? A. About one or two in front. 

Q. Excuse me. When you say where we were, do you 
mean where the station wagon was or where you and your 
father-in-law were walking? A. No, where we were walk- 
ing. 

Q. You say in front of you? A. In front and over one 
lane or so. 

Q. And when you heard that motor start up in front of 
you, what did you do? A. We stepped—I stepped to the 
left. more to the left of my father-in-law. We both stepped 
to the left and stood in back of the car that we later found 
out, which we later realized was a taxi. 

Q. You realized it while you were still there? A. Yes. 
On line with the other car. 

Q. Will you now state to the Court and jury what hap- 
pened as you were standing behind that taxi? 

First, perhaps. would you describe to the Court and jury 
what you did, if anything. with the bag you were carrying 
and what Mr. Becker did with the carpet swatches that he 
was carrying? [11] A. I put my bag on the deck of the 
taxi and he put the swatches on the trunk deck. 

Q. And in what direction were you and Mr. Becker fac- 
ing while you were waiting behind that taxi? A. We were 
facing toward the rear of the lot. 

Q. And what happened then? A. Well. I heard a motor 
start up and I turned my head and about five feet away | 
felt a car bearing down on me and immediately it struck 
me and pushed me and pinned me against the back of the 
taxi. 

Q. When you turned around and saw the car bearing 
down on you, did you utter any sound? A. Yes. I screamed. 

Q. And what part of your body was struck? A. Both 
legs were struck at the knees, in the area of the knees. 

Q. Did you lose consciousness? A. No. 

Q. What did you next hear or see? A. I heard my father-in- 
law yell, back up, and then someone helped me down to the 
ground. My head was under the car that struck me. 

Q. Under what part of that car? A. The radiator. 
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And did you remain conscious while you were 
ground and your head was under the radiator of that 
Yes. 
wee 
{27] CROSS EXAMINATION 
BY MR. MAHONEY: 

Q. Mrs. Becker. Plaintiffs’ Exhibit No. | shows that there 
is a space along the right side of the Enholm vehicle as you 
are proceeding in the direction of your car. 

Is that Where you were walking before you made the turn 
in front of the Enholm vehicle? A. I had started from this. 
Q. Is this area also shown in Plaintiffs’ Exhibit 2? A. 

Yes. [I think so. 

Q. Now. then you were walking to the right down here. 
to the right of the Enholm car? I mean, what you later 
learned to be the Enholm car? A. Correct. 

Q. In this place which is shown on Plaintiffs’ 1 and 2? 
A. Yes. sir. 

Q. If the accident had not occurred and you would have 
continued on in this area to your car over here? A. Yes. 

Q. But when you reached this point in the direction of 
travel. did you hear some motors running? A. Yes. 

Q. And that is when you moved in this direction in front 
of the Enholm car? [28%] A. In back of the taxi. 

Q. Right. In this photograph then you moved to your 
left and you walked in front of this car, which you later 
learned to be the Enholm car. Plaintiffs’ Exhibit No. 1?) A. 
Yes. 

Q. Now, how much space was between the Enholm ve- 
hicle and where you were standing when you moved into 
this area? A. My recollection is it was a car length. 

THE COURT. I think they're having a little bit of 
trouble. straining a little bit over here, to hear you. 
THE WITNESS: [am sorry. It was about, I think it 
was about a car length. 
BY MR. MAHONEY: 
Q. It was a car space? A. Yes. 
Q. That you stepped into? A. Yes. 
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Q. Which was between the Enholm car and the taxicab? 


A. Or more. 

Q. Or more? A. Yes. 

Q. Now. do you know whether or not there was any car 
behind the Enholm car at the time you moved into this 
space? A. | don’t know. 

[29] Q. You don’t know. Did you ever identify. Mrs. 
Becker. where this motor sound was coming from that 
caused you to move from this area into this space in here? 
A. It seemed to be coming from directly in front of us. 

THE COURT: In the direction of your own car? 

THE WITNESS: To the left of our car. in front of us. 
In front of where we were walking. 

BY MR. MAHONEY: 

Q. Would it be somewhere in here? A. Yes. 

Q. Now. did you assume that this car. if the noise came 
from this car. it was going out the alley? A. I don’t know. 
I just heard the sound of the motors and instantly said we'd 
better—motor or motors. I’m not sure which. and I said 
we'd better step aside. 

Q. So you moved in this space here? A. Yes. sir. 

Q. And did you put your packages down at all? A. Yes. 

Q. And what were you carrying? A. I was carrying a 
large straw shopping bag. 

Q. Did you also want to rest before getting into your 
car? A. I think it was just because we heard the motors 
that we stepped there. 

{30] Q. Was this shopping bag you were carrying heavy? 
A. No. 

Q. Did you place it down on the rear bumper of this 
taxicab? A. On the trunk deck. 

Q. Now, your father-in-law was to your right?) A. Yes. 

Q. And how long did you stay in that position, that is, 
after you placed that shopping bag on the rear of the car 
and your father-in-law to your right?) How long did you 
stay in that position before you heard the motor to your 
rear? A. Seconds, just a couple seconds. 

QO. A few seconds? A. Yes. 


‘rein-law talking at that 


nh the direction where you heard 
Yes 


elapsed and you heard a notse 


turn around? A. I started to, but. be- 
| 


1 all the eis 


the cur was upon 
right down on you? 
iriver was doing at the time? A. 


ee the driver of the Enholm vehicle 
any time? A. No. 
Mr. Enholm after the accident? 


. on questioning trom your attorney, you 


se-tenths full. That was in your opinion 


‘ L>. 
Is this area in here free of cars? A. Well, because it 
is not drawn to scale It was there was a little area that was 
I'm not sure it was exactly as indicated here. 
box should be up around here. 


“4 that you observed in your opinion re- 
Plaintifts’ Exhibit 2? A. I don’t know. I'm 
but | can’t answer that. 

Ong of my questions, Mrs. Becker. was, when you 
started [32] to the lot. you weren't just zigzagging in and 
out of cars. but you were walking on down past the Enholm 
vehicle in a clear space. were you not? A. We were headed 
more or less in a straight direction. 

Q. Ina straight direction, 

Until you ne to the point which is indicated by the 
police officer by the two / *s. then you heard the motor 
sound coming from this point up here near the alley. so 
you stopped and moved into this empty space and pul your 


JA 17 


shopping basket on the back lid of the taxicab? A. That is 
right. 
MR. MAHONEY: Thank you. 
REDIRECT EXAMINATION 


BY MR. HILMER: 
Q. Do you know, Mrs. Becker, whether between the time 
of the accident and the time these photographs were taken 
any cars had been moved from the area referred to by Mr. 


Mahoney? A. I have no knowledge of it. 
x ke OK 


JULIUS BECKER. 


having been called as a witness in his own behalf. and hav- 
ing [33] been duly sworn, took the stand. was examined 
and testified as follows: 


DIRECT EXAMINATION 


BY MR. HILMER: 
Q. Mr. Becker, will you please state your full name? A. 


Julius Becker. 
xe OK 


[35] CROSS EXAMINATION 


BY MR. MAHONEY: 

Q. Mr. Becker. you accompanied your daughter-in-law to 
the car before the accident. is that correct? A. Yes. sir. 

Q. And did you also accompany her—did you also go 
with her to the carpet place? A. Yes, sir. 

Q. What did she bring back with her at the time? What 
was she carrying? A. I was carrying the swatches, she car- 
ried a bag. 

Q. She carried a bag? A. Yes. sir. 

Q. When you returned to the lot. Mr. Becker. you started 
walking towards your car in this direction (pointing to dia- 
gram.)? Do you understand the diagram? A. Yes, sir. 

(36] Q. You started walking in the direction of your 
car? A. Yes. 

Q. Now when you came to this point here did your 
daughter-in-law say anything to you? A. We didn’t come 


JA 18 


to that point mght away. We were Just walking behind the 
ear that started out. So my daughter-in-law said. “Let's 


ep aside; that car has to come out.” 

THE COURT: She said what? 

THE WITNESS. She said. “Let’s step aside: that car 
has to come out.” So we stepped right in back of the trail- 


er 


i 
st 


BY MR. MAHONEY: 
Q. Did your daughter say. “Let's wait until this car goes 
out so that we can get into our car”? A. Yes. sir. 
Q. Now, do you remember when you passed the car 
which is indicated on the diagram with the number 2 whether 


unti 
a minute or so. no more. 
Q. Did you ever turn around? A. No, sir. 
Q. Did you ever hear this motor start? A. No, sir. 
Q. And were you facing in the direction of the alley 
when this car hit you? A. Yes, sir. 
Q. Asa result. you were also struck by the car, were 
you not? A. Yes. sir. 


x © * 


[40] WILLIE THOMAS WHITEHEAD 
having been first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 


BY MR. HILMER: 

Q. Mr. Whitehead. would you please state your full name? 

A. Willig Thomas Whitehead. 
es &* 

Q. You are employed by Colonial Parking, Incorporated, 
are you not? A. That's right. 

Q. How long have you been employed by Colonial Park- 
ing? [41] A. A little over six years. 

Q. During most of that time you have been assigned to 
the lot on 20th Strect, 1723-25 - 20th Strect? A. That's 
night 
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Q. And you were assigned there in July, 1963? A. That’s 
right. 

Q. You were the only attendant on that lot, were you 
not? A. That’s right. 

Q. Would you state what at that time, in July, 1963, 
what was the capacity of the lot—how many cars would it 
hold approximately? A. About 60. 

Q. At that time, Mr. Whitehead. I refer you to this rough 
drawing of the lot, at the bottom of the blackboard. the 
two horizontal lines are intended to represent 20th Street: 
and at the top of the blackboard the horizontal area is in- 
tended to represent the rear alley: and north is in the direc- 
tion of the arrow indicated at the bottom left of the draw- 
ing. Now, just north of the lot was a Larimer Grocery 
Store parking lot, was there not, at that time? A. That's 
right. 

[42] Q. And the rear half of that was a building occu- 
pied by Hubert Catering. was there not? A. That’s right. 

Q. And just beyond the Larimer lot the Contract Carpets 
had its shop, is that right? A. That’s right. 

Q. Now, on the south side of the lot in the front half 
approximately was a building occupied by a laundry. was 
there not? A. That’s right. 

Q. And the eastern border of the lot was on an alley 
parallel with 20th Street. was it not? A. That's right. 

Q. At that time the only entrance to the lot was the 
front driveway on 20th Street, is that correct? A. Yes. 

Q. And that was wide enough for two cars about? A. 
Yes. 

Q. That was the only entrance. is that correct, at that 
time? There was no other way of getting on the lot at that 
time, is that correct? A. Except through the alley. 

(43] Q. The alley was used as an exit rather than an 
entrance, was it not? A. Yes. 

Q. For exiting, one could exit out the alley?) A. Yes. 

Q. And one could also exit out the entrance driveway, 
is that correct? A. Yes. 

Q. There were no other means of getting out of the park- 
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ing lot. is that correct? A. That is correct. 

Q. If you exited out the alley you would go south and 
then turn out on R Street. would you not?) A. That is 
nght. 

Q. Which is around the block from this 20th Street en- 
trance? A. Right. 

Q. It was a two-way alley? A. Yes, it was two-way. 

Q. In order to exit one would turn right and go south, 
is that correct? [44] A. You could go out to S. 

Q. You could turn left and go to the exit on S Street 
and then north as well? A. Yes. 

Q. But that would still be far from the front entrance, 
would it not? If you went out S Street? A. Yes. 

MR. HILMER: Will the Clerk mark this? 

THE DEPUTY CLERK: Plaintiffs’ Exhibit No. 10 
marked for identification. 

(Plaintiffs’ Exhibit No. 10 was marked for identifica- 

tion.) 

(Counsel handing document to opposing counsel.) 

BY MR. HILMER: 

Q. You remember the other evening, Mr. Whitehead, I 
showed you this aerial photograph marked for identification 
as Plaintiffs’ Exhibit No. 10? A. Yes. 

Q. I ask you whether a little to the left and a little be- 
low the center of this picture, this picture fairly represents 
the location and shape of the lot with respect to 20th Street 
and the alley and the laundry building and [45] the Hubert 
Catering Storage Building? A. That is right. 

Q. It does? A. Yes. 

MR. HILMER: I offer Plaintiffs’ 10 in evidence. 

MR. MAHONEY: No objection. 

THE COURT: It will be received. 

(Plaintiffs’ Exhibit No. 10 was received in evidence.) 
MR. HILMER: May I allow the jury to look this over? 
THE COURT: Yes. 

(The jurors perusing document.) 

BY MR. HILMER: 

Q. Mr. Whitehead, 20th Street was one-way northbound, 
is that correct? A. That is right. 
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Q. If one entered the lot on the only entrance on 20th 
Street and there was beyond the sidewalk a little sentry box 
to the left of the—to the left as one entered, is that right? 
A. That's right. 

Q. And to the left of that a small telephone booth? 
[46] A. Right. 

Q. Now along—do you recall that direction is north. 
along the northern edge of the lot there were spaces for 
about how many cars? A. About 17. 

Q. And if some of those cars were small you might get 
as many as 19. is that right? A. Yes. 

Q. Now, along the southern edge behind the laundry 
building—excuse me—when you say 17 to 19 cars they would 
be parked parallel with 20th Street. would they not? A. 
That’s right. 

Q. And they might be headed north or south. right? A. 
Right. 

Q. Now, in the area behind the laundry building there 
were also spaces for parking parallel with 20th Street. were 
there not? A. That's right. 

Q. And that area would hold 10 or 12 cars? A. That's 
right. 

Q. And in between—and again those cars might be headed 
north or south? A. Yes. 

{[47] Q. And in between was an area used for parking 
perpendicular to 20th Street, is that correct? A. That's 
night. 

Q. And trom the laundry building back there were how 
many lanes of perpendicular parking? A. Four. 

Q. None of those lanes at that time were actually marked 
by any white lines or anything of that sort. were they?) A. 
I can’t recall right now. 

Q. And in the forward or western portion of the lot 
from say the rear of the laundry building down to the sen- 
try box there were how many lanes of such—room for how 
many lanes for such perpendicular parking? A. Three. 

Q. And in this forward area there were room for about 
three deep in cach lane, were there not? A. Yes. 
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Q. And behind that space for four or five deep. is that 
correct? A. Correct. 

Q. Now, you remember that Friday morning, July 12. 
1963. do you not, Mr. Whitehead? [48] A. Yes. 

Q. It was quite a busy morning, was it not? A. That's 
ngnt. 

Q. Do you recall when Mrs. Becker and her father-in-law 
came to park the Becker station wagon? A. Yes. 

Q. About what time did she arrive, do you recall? A. 
9:30. 

Q. And when she brought this station wagon—do you 
recall the color of that station wagon? A. I think it was 
white. 

Q. Do you recall whether it had any unusual or distinc- 
tive characteristics about it? A. It had a rack on top. 

Q. Achrome luggage rack? A. Yes. 

Q. Now. when she arrived in that car with her father-in- 
law. did she stop at the sentry box? A. Yes. 

Q. And left it with you to park? A. Yes. 

Q. And you gave her a ticket and stamped the time on 
[49] that ticket? A. Yes. 

Q. And after she turned the car over to you and you 
turned over the ticket over to her you proceeded to park 
the station wagon? A. Yes. 

Q. Would you tell the Court and jury where you parked 
it? A. I parked it next to the alley in the right lane. 

THE COURT: Speak up a little. You parked it at the 
alley to the far right you say? 

THE WITNESS: Yes. 

THE COURT: When you say the far right 

THE WITNESS: Fourth from the left. 

THE COURT: The last perpendicular lane on the right? 

THE WITNESS: The third one. 

BY MR. HILMER: 

Q. Third from the left? A. Yes. 

Q. Iam pointing to the outline of a car marked | on 
this rough drawing. Is that the position you are [50] refer- 
ring to, Mr. Whitchead? A. Yes. 
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Q. And it was headed out toward the alley. is that cor- 
rect? A. It was next to that. 

THE COURT: He means was the hood or the radiator 
cap next to the alley or was the rear bumper next to the 
alley? 

THE WITNESS: I don’t remember. 

THE COURT: Is that what you meant. Mr. Hilmer? 

MR. HILMER: That is exactly what I meant. Your 
Honor. If you will excuse me a moment? 

THE COURT: Sure. 

BY MR. HILMER: 

Q. Mr. Whitehead. you recall I took your deposition on 
February 20, 1964 in this case? A. Yes. 

Q. I am going to read a short passage from that and ask 
you if it refreshes your recollection on the question as to 
whether the Becker station wagon which you parked at the 
rear you parked in such a way it was headed [51] out east 
toward the alley. Now, reading from page 13 of that depo- 
sition, two-thirds the way down the page: 


“Question: And you parked it at the rear of the 
lot facing east right next to the alley. did you not? 
“Answer: That’s right.” 


Does that refresh your recollection on that point? A. Yes. 
Q. Now, before Mrs. Becker and her father-in-law left 
you near the sentry box, did she tell you where she was 
going? A. Yes, she did. 
Q. Do you recall where that was? A. Contract Carpets. 
Q. Now, sometime thereafter Mr. Enholm arrived in his 
1953 Packard, did he not? A. That's right. 
Q. Do you recall about what time he arrived? A. About 
9:45 I guess. 
Q. This is of some importance. Mr. Whitehead. and again 
I would like to read from your deposition to see whether I 
might refresh your recollection to pinpoint a little more 
accurately that time. I am reading from page 14: [52] 
“Question: Now, about 10:00 o'clock. Mr. En- 
holm arrived in his old Packard. did he not? 
“Answer: That's right.” 
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Does that refresh your recollection? A. Yes. 

Q. So it was about 10:00 rather than 9:45 when Mr. 
Enholm arrived? A. Yes. 

Q. Now, Mr. Enholm had a monthly arrangement with 
the lot. did he not? A. Yes. 

*-*e 

[33] Q. And in the case of such monthly tenants you 
did not issue tickets. did you? A. No.l didn’t. 

Q. Now, when Mr. Enholm arrived in his old Packard 
where did he leave it? A. He left it just by the control 
desk. 

THE COURT: Keep your voice up. You see that lady 
[34] over there. talk so that everybody in here can hear 
you. The man over there has to hear you. If it were not 
important we would have left you at work today and we 
wouldn't have brought you down here. Keep your voice 
up: just relax and answer the questions. 

BY MR. HILMER: 

Q. My question was—I didn’t hear the answer—where did 
Mr. Enholm leave his old Packard when he brought it in 
around 10:00 o'clock on the morning of Friday, July 123 
1963? A. He parked it to the left as you go in; about a 
car length down. 

Q. I still can’t hear you. Would you speak a little louder. 
please? A. He parked it to the left as he came in. 

Q. As he left it? A. He parked it to the left as he came 
in. 

Q. To the left as he came in? A. Yes. 

Q. Was that near the sentry box? A. Yes. 

Q. And when you say he parked it, you mean he left it 
[55] with you to park, did he not? A. That’s right. 

Q. What did Mr. Enholm say to you as he brought it in 
and left it with you? A. He told me he was going back 
out in a few minutes. 

Q. And then you proceeded to park Mr. Enholm’s car, 
did you not? A. That's right. 

Q. Where did you park it? A. I parked it in the left 
lane. 
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THE COURT: Would it be helpful if this witness who 
knows more about—do you still work in that parking lot? 

THE WITNESS: Yes, sir. 

THE COURT: He knows it better than anybody in 
the world. If anybody ought to be at the diagram I think 
he ought to be. Would you go down there and tell us—now. 
keep your voice up~now you stand to the left the other 
way, this way, and as you answer Mr. Hilmer’s questions, if 
you will point out your activity. we will be much obliged 
to you. 

(56] BY MR. HILMER: 

Q. Where, Mr. Whitehead. did you park Mr. Enholm’s 
old Packard a little after 10:00 o’clock that morning? A. 
I parked it— 

THE COURT: Sir. we have to hear you now. 

THE WITNESS: | parked it along here (pointing). 

BY MR. HILMER: 

Q. That is east of the sentry box and also north of the 
sentry box, is that what you are indicating? A. Yes. 


Q. And was that in line with the driveway exit or was 
that out of line with it? A. It was in line with the drive- 


way. 

Q. It was in line with the driveway? A. Yes. sir. 

Q. But you just said you put it to the north of the 
sentry box. The driveway was south of the sentry box, 
was it not? A. You could still back up from this. 

Q. Iam not asking what you could do about that. Mr. 
Whitehead. I am simply trying to find out exactly to the 
best of your recollection where you parked the Enholm 
[57] car. Now, you say it was somewhat north of the sen- 
try box. I am asking what is the relation of that to the 
driveway —was that to the left of the driveway as you face 
the rear or was it straight ahead? A. It was sort of to the 
left of the driveway. 

Q. And about how far to the lett was it? 

MR. MAHONEY: If Your Honor please. | am going 
to object unless Mr. Hilmer asks the witness if the diagram 
reflects the condition that existed at the time. 
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THE COURT: | think your position is well taken. 
Establish his familiarity with the diagram and establish the 
accuracy of the diagram 4s he recalls the lot. Mr. Hilmer. 

BY MR. HILMER: 

Q. Does that diagram roughly describe the shape and 
outline and location of the lot as it was back in July. 1963? 
A. Yes. 

THE COURT: How about the sentry box? Is that 
sentry box located on that diagram at or about the place it 
was located? 

THE WITNESS: Yes. 

[58] BY MR. HILMER: 

Q. Now. the pending question is about how far to the 
left of that. that is north of the driveway. did you park the 
Enholm Packard? A. About half the length of one lane. 

Q. Iam not making my question clear. 

THE COURT: Can I put one question to him? 

MR. HILMER: Please. 

THE COURT: When this man Enholm got out of his 
car. where did he leave it? Put your finger where it was. 
Where did he leave it when he got out of the car? 

THE WITNESS: Right along here (pointing). 

THE COURT: Now. how deep—how deep in the lot 
did you park his car from the place where he left it? 

THE WITNESS: About one car length down. 

THE COURT: About one car length deeper than where 
he left it? 

THE WITNESS: That’s right. 

THE COURT: Headed toward what, toward the alley? 

THE WITNESS: Toward the alley. 

THE COURT: Thank you very much. 

[59] BY MR. HILMER: 

Q. And I am trying to learn, Mr. Whitehead, how far out 
of line, that is how far north of the driveway lane did you 
park it? A. Well, it was sull parked in the Jane; the drive- 
way jane. 

THE COURT: Do you understand his question, Mr. 
Whitehead? 
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THE WITNESS: I think so. From the driveway? 

THE COURT: No. As you go into the parking lot 
you have two lanes, don’t you? 

THE WITNESS: That’s right. 

THE COURT: Did Mr. Enholm come in from the 20th 
Street side? 

THE WITNESS: That’s right. 

THE COURT: When he came in did he pull to the 
left and leave the car headed toward the alley? 

THE WITNESS: Yes. 

THE COURT: And then you took over. is that right? 

THE WITNESS: That’s right. 

THE COURT: Then at that time did—which lane. that 
is the lanes running from 20th Street to the alley. and [60] 
you said that there were down there at that part of the lot 
three lanes? Right? 

THE WITNESS: That's right. 

THE COURT: Between the laundry building and the 
cars which parked parallel—you say there were three lanes. 
is that right? 

THE WITNESS: That's right. 

THE COURT: Now which lane did you park Mr. En- 
holm’s car in? 

THE WITNESS: This one (pointing). 

THE COURT: The first lane? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Now. is the first lane the 
same lane that you would use in coming in or out of the 
parking lot? 

THE WITNESS: Yes. 

THE COURT: It is? 

THE WITNESS: Yes, sir. 

THE COURT: What are you going to do with the sen- 
try box run over it? 

THE WITNESS: The lines runs just to the corner. 

THE COURT: In other words, if you backed out of 
[61] that lane that you parked Mr. Enholm’s car in. if you 
backed out ina straight line you would run dead into the 
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rear end of the automobile and back into the sentry box, 
is that right? 

THE WITNESS: If you didn’t turn, 

THE COURT: If you didn’t turn. Now, listen to Mr. 
Hilmer’s questions. Listen to his questions and don’t get 
excited. Just listen to the questions. You know what you 
did that morning. don't you? 

THE WITNESS: Yes. 

THE COURT: Just listen to the questions and give us 
the answers loud enough so we can hear. 

BY MR. HILMER: 

Q. Iam going. Mr. Whitehead. again to read briefly from 
your deposition to see whether your recollection is refreshed 


by this on the pending question. I am reading from page 


“Question: Was it in line”—we are talking about 
the Enholm car—"was it in line with the entrance 
driveway or was it a little out of that line? 

“Answer: It was a little out. 

“Question: From the sentry box. looking to the 
[62] rear alley the Enholm car was parked to the 
left of the driveway. was it not? 

“Answer: That's right. 

“Question: And would you say it was about a 
car's width to the left or not quite that much? 

“Answer: No, not that much. 

“Question: About a half a car’s width, is that it? 

“Answer: About a half.” 

Does that refresh your recollection? A. Yes. 


Q. So that where you parked it it was about a half a car 
width out of line with the driveway, is that correct? A. 
About. 

THE COURT: Don’t nod your head. This lady over 
here wants to take down everything you say. If you nod 
your head she can’t hear you. Answer the question. What 
is your answer? 

THE WITNESS: It is about a half. 
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BY MR. HILMER: 

Q. About half a car width to the left? A. Yes. 

[63] Q. Now, to be half a car width to the left. would 
you indicate how close the left side. and particularly the 
left front of the Enholm Packard was to the fronts or rears 
of cars parked parallel with 20th Street along the northern 
edge? A. How close? 

Q. How close? A. About one or two feet. 

Q. Iam asking whether, was the Enholm car half a car 
width to the left of the driveway: how much space was left 
between the left side of that car and the fronts or rears of 
this row of cars? Was it not almost touching those cars? 

THE COURT: Do you understand the question. sir? 
THE WITNESS: Yes. sir. 

THE COURT: All right. 

THE WITNESS: It was near touching. 

MR. HILMER: He said it was near touching. 

BY MR. HILMER: 

Q. Now, before the Beckers returned to get their station 
wagon, you had other business. did you not. other cars were 
coming into the lot and perhaps some were (64] leaving? 
A. That's right. 

Q. By the time the Beckers returned. could you state 
whether the space for about two cars perpendicular to 20th 
Street were occupied? A. Iam not sure. 

Q. What is your best recollection? A. I think they were. 

Q. You think they were? A. Yes. 

Q. And would you put the 

MR. MAHONEY: I don’t understand what lane is he 
referring to? 1 am lost on this question. Did you ask him 
whether there were cars to the rear of the Enholm car? 

MR. HILMER: I will restate it. Iam talking about 
the spaces for two cars, about two cars, north of and im- 
mediately adjacent to the laundry building. 

THE COURT: That would be the right perpendicular 
line? 

MR. HILMER: It would have been. 

THE COURT: It would be the third perpendicular 
lane trom the left, is that right? 
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fos] MRO HILMER: Yes, sir 

THE COURT: Is that mght. Mr. W hitehead? 
THE WITNESS: Yes 

BY MR. HILMER 

Q. And your best recollection Is that those spaces were 
ovcupted by the me the Beckers got back? A. Yes. 

Q. Now. Lam going to ask you, Mr. Whitehead, to do 

ur best. | don’t claim that this drawing is to scale at all 

+ in mind its limitations, | would like you to draw 
th 1 1 had parked the Enholm car at half a 
car width out of line with the driveway to the left of it. A. 
(The witness complied.) 
THE COURT: Make it heavier. 
BY MR. HILMER: 
Q. You said it was near touching 
THE COURT: Wait a minute now. Let him put it 
there. Mr. Hilmer. Will you make it heavier, please? 
BY MR. HILMER: 
Q. Now. the position You put it in, Mr. Whitehead. was 
t—well. let me put it this way: Could you have 
und—could you have. if you were driving [66] 
. could you have turned it around and headed out 
yntwards and go out 20th Street driveway? A. No. 

Q. There \ ‘t any turnaround space left there, was 
here? 

Q. Was there any free alley left—any free lane left to 
take it out of the alley? A. No. 

Q. So you put it in a place where the only way to get 
it out was backing it out into a one-way northbound street, 
is that correct? A. That's right. 

Q. Backing it out against the traffic, the flow of the one- 
way traffic? A. That's right. 

Q. Now. you said it was near to touching, if I under- 
stood you. the back or front of cars parked parallel with 
20th Street. In order to get it back into the driveway line 
or lane. would you have had to drive back and forth a 
couple of umes to get It over and make it easy backward 


movement? 
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[67] MR. MAHONEY: I object to the question. 
THE WITNESS: No. not necessarily. 

THE COURT: He answered it. 

BY MR. HILMER: 

Q. Well, let me ask you if you had turned your wheel 
to the right and backed up that would have sent the left 
front fender into the rear of the very cars you said were 
near to touching, would it not? A. If they cut it too hard. 

Q. If they cut it too hard. So it took some pretty care- 
ful and skillful-you had to be careful and skillful about 
how you cut it, is that right? A. That's right. 

Q. And would it be safer to go forward a little bit out 
here and back it up once or twice to make sure of that? 

MR. MAHONEY: If Your Honor please. 
THE COURT: Objection sustained. 
BY MR. HILMER: 

Q. Could you state—I hope I am not offending your Hon- 
or’s ruling—could you state whether or not a safer means of 
getting it backward and into the driveway would have [68] 
involved one or more forward as well as backward move- 
ments? 

MR. MAHONEY: I object. your Honor. 
THE COURT: Objection sustained. 
BY MR. HILMER: 

Q. How many car lengths would you say, Mr. Whitehead. 
were there between the rear of the Enholm Packard where 
you parked it and the sentry box? How many car lengths? 
A. About one. 

Q. About one. And what was in front of the Enholm 
Packard at the place where you parked it?) A. Taxicab. 

Q. A taxicab was immediately to the front? A. Right. 

Q. And how far behind the taxicab did you park it? A. 
About half of a car length. 

Q. About what? A. About half a car length. 

THE COURT: Speak up: nobody is going to bother 
you. 
BY MR. HILMER: 
Q. About half a car length behind the taxicab? A. Yes. 
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Q. And that was a two-tone TINT OW ned by Columbus 
Jordan? [oY] A. Yes. sir. 

Q. And what was in front of the two-tone taxi? A. A 
white Corvair 

Q. And what was in front of the white Corvair? A. A 
Studebaker 

Q. Was that Mrs. Armstrong’s old Studebaker? A. Yes. 

Q. That was black. was it not? A, That's right. 

Q. Would you point with the pointer, sir, to the place 
where Mrs. Armstrong’s black studebaker was parked? A. 
Right here (pointing). 

Q. And it was headed east right at the edge of the alley? 
A. Yes. 

Q. And the white Corvair. would you point where that 
was? A. Right here. 

Q. And was that headed east toward the alley? A. Right. 

Q. And behind that was a two-tone taxi belonging to 
Columbus Jordan. right? [70] A. Yes. 

Q. And you are pointing now to it? A. Right. 

Q. And you say you parked the Enholm car half a car 
length behind that taxi? Is that correct? A. That’s right. 

Q. What is all that space doing between the taxi and the 
drawing you put in there? You have just told me, as I 
understand you. Mr. Whitehead. that this. pointing to the 
drawing. represents the two-tone taxi, and you said you 
parked the Enholm car about a half a car length behind it: 
but you have drawn the Enholm car somewhat at greater 
distance from it. haven't you? 

THE COURT: Mr. Whitehead? 

THE WITNESS: Yes. 

THE COURT: Don’t be confused and just relax. When 
you parked Mr. Enholm’s car. were you halfway into the 
lot. more than halfway into the lot. and when I say half- 
way | am counting spaces from the sidewalk at 20th Street 
to the alley; were you more than halfway to the lot or less 
than halfway into the lot? A. Less than halfway. 

(71] THE COURT: You were less than halfway into 
the lot? 
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THE WITNESS: Yes. 

THE COURT: Now. how many cars would you say 
you could line up between the sentry box, between the sen- 
try house or station and the alley? 

THE WITNESS: This particular day? 

THE COURT: Yes. 

THE WITNESS: With the Enholm car it was four. 

MR. MAHONEY: | don’t think he understands the 
question. 

THE COURT: No. no. How many cars can you put— 
ordinary automobiles—I don’t mean Volkswagen—how many 
ordinary automobiles—how many cars can you put from the 
alley—if you filled up that lane that you had these cars in. 
the Corvair. the Studebaker and the taxi and the Enholm 
car, do you understand what I am talking about? 

THE WITNESS: Yes. 

THE COURT: If you filled up that lane, how many 
cars would you put in there? 

THE WITNESS: About six. 


THE COURT: About six? 
THE WITNESS: Yes. 


(72] THE COURT: About six cars? 

THE WITNESS: Yes. 

THE COURT: All right. 

MR. MAHONEY: If Your Honor please. that was my 
original objection to the diagram. The sentry box is out of 
line and confusing. 

THE COURT: Is that sentry box out of line? 

THE WITNESS: Yes. it is just a little out of line. 

THE COURT: And when I say out of line I don’t 
mean out of parking main line, | mean is the sentry box 
close to the sidewalk? 

THE WITNESS: It should be further up. 

THE COURT: It should be further up? 

THE WITNESS: Yes. 

MR. MAHONEY: It might help. Your Honor, if he 
would draw a diagram as to the conditions at the time. 

THE COURT: Except tor the sentry box. Mr. En- 


viously they are not relatively speaking accurate as they are 
now. 

[73] MR. HILMER: I grant that something is not 
accurate, but | don’t think it is the location of the sentry 
dox. Your Honor. 

BY MR. HILMER: 

Q. Mr. Whitehead. I do invite you to draw the sentry 
hoy as it was back in July. 1963. if you think it was in 
some position other than as indicated on that rough draw- 
ing. A. From the sidewalk we have hedges here. 

THE COURT: We can’t hear you. From the sidewalk 
what? 

THE WITNESS: From the sidewalk we have hedges. 

THE COURT: A hedge? 

THE WITNESS: Hedges. And in between here we 
have a little-approximately a little bit further— 

THE COURT: A little further in? Let me ask you this 


question: When you leave the sidewalk. forget the parking 
lot. look at me—look at me—when you leave the sidewalk 
and let’s assume that the sidewalk is the edge of that table— 
alk up to that table—Mr. Mahoney's table: walk up to that 
table—let’s assume that the edge of that table is the side- 


walk and look toward the front of the courtroom, how far 
away would the sentry box be from the [74] sidewalk? Just 
point out something in the courtroom. 

THE WITNESS: It would be about the distance of 
this table. 

THE COURT: About the length of the table? 

THE WITNESS: Yes. 

THE COURT: Would you say about 8 feet? 

THE WITNESS: About that. 

THE COURT: I suspect the sentry box is located prop- 
erly. 

MR. HILMER: May I pose a question that I think 
might help on this? 
THE COURT: Yes. 
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BY MR. HILMER: 

Q. Isn't it a fact that the sentry box is exactly opposite 
the northwest corner of the laundry building: just opposite 
it? A. Yes. 

THE COURT: All right. 
BY MR. HILMER: 

Q. To clarify one point—I believe. Mr. Whitehead. in re- 
sponse to a question from the Court you indicated that if 
you had all of the spaces filled in the perpendicular line or 
lane in which—which was headed by the Armstrong (75] 
Studebaker you would have had six cars from the alley 
down to the sentry box? Isn't that correct? A. Yes. 

Q. I understood in answer to one of my questions that 
you said that from the sentry box back to the rear of the 
laundry building there was room for about three deep and 
from here back about four. is that correct? A. That is cor- 
rect. 

Q. Was it 7 or 6:1 don’t want any confusion? A. I am 
not sure; maybe six or seven. 

Q. And if there were small cars possibly more? A. Yes. 

Q. I am going to show you, Mr. Whitehead. a police 
photograph taken shortly after the accident. which is called 
Plaintiffs’ Exhibit 1, and ask you whether you find in that 
picture the Becker station wagon with the chrome luggage 
rack on top? Can you see it in there? A. I see the top I 
think. 

THE COURT: Do you see it in the picture? 

THE WITNESS: I see the top I think in here. 

THE COURT: Your answer is yes? We can’t hear 
you; I think you had better get back over here. 

(76] MR. MAHONEY: He said. I think, Your Honor, 
that the answer is yes. 

BY MR. HILMER: 

Q. And as it appears in the picture, it is in a position 
which you indicated on the blackboard, is it not, by the 
outlines marked |—that is to say that this picture is con- 
sistent with your having placed it right there? A. That's 
right. 

Q. Now. I show you Plaintiffs’ Exhibit 4. another police 
photograph and ask you whether that fairly indicates—with- 
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draw that question. | ask whether that retreshes your recol- 
lection as to how close the Enholm Packard was to the 
rears or fronts of cars parked along the northern edge? 

MR. MAHONEY: [I object to that, Your Honor. That 
happened after the accident. 

THE COURT: Objection sustained. 

MR. HILMER: I asked him whether it refreshes his 
recollection, Your Honor. 

THE COURT: There you have a picture of the cars 
after the accident. 

MR. HILMER: That ts true. 

THE COURT: After it has been out of control. 

(77] MR. MAHONEY: After it has been driven by 
Mr. Enholm. 

MR. HILMER: If it please the Court. if anything re- 
freshes the witness’ recollection— 

THE COURT: Does that help you to tell us now how 
far the left side of the Enholm car was from the front or 
rear of these other cars? 

THE WITNESS: No. not really because the car has 
been moved. 

MR. HILMER: I withdraw it. Your Honor. 

THE COURT: Very well. 

BY MR. HILMER: 

Q. I show you another police photo marked Plaintiffs’ 
Exhibit 2, Mr. Whitehead, and ask you whether you find in 
that this Mrs. Armstrong’s old black Studebaker and the 
two-tone taxi to which you referred? A. Yes, the same. 

Q, And they appear in front of the Enholm Packard do 
they not? A. That is night. 

QO. Now you notice in this picture there is part of what 
appears to be a white Corvair, is there not? A. That’s right. 

[78] ©. Can you identify that as a white Corvair from 
what you see there? A. It looks like one in front of the 
cab. 

Q. And so sometime after the accident that white Cor- 
vair was moved out of the position in which it had been 
and put back somewhere back of the Enholm car, is that 
correct? A. Yes. 
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Q. Do you recall moving it yourself? A. No, I don’t. 

Q. When you parked the Enholm car was it operating in 
normal condition? A. Yes. it was. 

Q. Now, when you parked the Enholm car close to the 
rear or front of cars parked parallel here so that you said 
you had to cut it pretty fine to back out in a single move- 
ment, did you intend that Mr. Enholm was going to cut it 
fine and that he was going to drive it out? A. No. 

Q. You intended to do that yourself? A. Yes. or direct 
him out. 

THE COURT: You back him out or direct him out? 
[79] THE WITNESS: Or direct him out. 
BY MR. HILMER: 

Q. And neither he nor you could have turned around 
and gone out frontwards, could you? A. No. 

Q. Now, when Mr. Enholm would bring his car to the 
lot he usually or invariably left it with you to park. did he 
not? A. That's right. 

Q. But when it came to leaving what was your practice 
with respect to Mr. Enholm’s car? A. Well. if he could 
take it out himself 1 would let him. 

Q. But you decided whether it was safe for him to do 
it or whether you would do it? A. Yes. sir. 

Q. And if you weren't around to make a decision would 
he just take care of it himself A. Yes. if he could. 

Q. Would it be fair to say- 

THE COURT: Do you mean if he weren't blocked in? 
THE WITNESS: Yes. 
[80] BY MR. HILMER: 

Q. Would it be fair to say that usually Mr. Enholm un- 
parked his own car? A. Sometimes he did. 

Q. Lam trying to find out whether that wasn't the usual 
practice. A. Yes. if he could get it out. 

THE COURT: Now. when you say if he could get it 
out, what do you mean? 

THE WITNESS: If it wasn’t blocked and if it was 
clear and he could get it out. 

MR. MAHONEY: If Your Honor please. | don’t under- 


stand whethe 


or the unparkir teans Mr. Enholm drove it and Mr. White- 
head assisted him by moving another car. There may be 
2 than one operation here. 
THE COURT: Apparently the question carries the 
© that he went into the lot and when he got ready to 
he just took the car and drove off the lot. Is that what 
mean by unpark? 

THE WITNESS: Yes. 

THE COURT: He indicated he did that except most 
of [S81] the time. except the times that he was blocked in 
and he had to move a car over to let him out. Is that right? 

THE WITNESS: That's night. 

MR. HILMER: Or. if I may add consistently with the 
testimony. or when Mr. Whitehead decided that he himself 
ought to do it. or direct it out. 

THE COURT: All right. you ask him. 

BY MR. HILMER: 

Q. On this occasion you intended. did you not, to un- 
park that Enholm car yourself? 

MR. MAHONEY: That has been asked. 

MR. HILMER: Is that correct. sir? 

THE WITNESS: What is the question? 

BY MR. HILMER: 

Q. I may have already covered this, but I want to ask it 
again: In this case. you intended to unpark the car your- 
self, did you not? A. Yes. 

Q. Now, when about what time did Mrs. Becker and 
her father-in-law get back from the carpet shop? A. About 
10:15. 

Q. And it might have been a little earlier than that, might 
it not? [82] A. It could have been. 

QO. Somewhere between 10:00 and 10:15? A. Yes. 

Q. And when they came back you were standing near 
you were on the lot somewhere near the sentry box, were 
you not? A. That's right. 

Q. And what did Mrs, Becker do when she came back? 
A. She gave me her ticket. 
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Q. And had it been stamped by the carpet company? A. 
Yes. 

Q. And what did you say to her? A. I told her thank 
you and pointed out where the car was at. 

Q. And what else did you say? A. I told her it could 
be taken out back, through the alley. 

Q. Through the alley? A. Yes. 

Q. Now, Mr. Enholm had arrived at about 10:00 o'clock 
and had told you, had he not, he was coming back in a few 
minutes. Is that right? [83] A. That's right. 

Q. And when Mrs. Becker returned to get her car a few 
minutes had passed, had they not? A. Yes. 

Q. And you knew that Mr. Enholm was due any moment. 
did you not? A. Yes. 

Q. And you knew that you intended to unpark his car. 
did you not? A. Yes. 

MR. MAHONEY: That is not his testimony. He said 
he would unpark it or direct it out. 

THE COURT: It is the testimony up to now. Your 
objection is overruled. You can clear up what he means. 

BY MR. HILMER: 

Q. When you pointed to Mrs. Becker’s station wagon. 
Mr. Whitehead, and said it could be taken out the alley, did 
you caution her that that old Packard over there might be 
moved any moment and to look out for it? A. No. I didn't. 

Q. After you pointed it out and told her it could be 
taken out the alley. you went back on some other business 
[84] yourself, did you not? A. I was waiting on a custom- 
er before her. 

Q. And just betore Mrs. Becker returned. was it a middle- 
aged lady with a Buick? A. Yes. 

Q. And would you please step down again and point out. 
if you would, the position on this drawing where her Buick. 
that middle-aged lady’s Buick was parked? A. This was 
here (pointing). 

Q. That is to say one lane north or left of the Becker 
station wagon and one car length behind. is that correct? 

A. That's right. 
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And what was in front of the lady's Buick? A. A 
“hes 
And the red Chevy was right next to and to the left 
he white station Wagon, was it not? A. Thats might. 
. And after vou-and the lady aes the Buick had 
come Just before the Beckers. had she not? A. That's right. 
when you pointed out the Becker station wagon 
and suid it acuta: be taken out of the alley. you walked 
hack to take the red Chevy out of the Buick’s way, did 
:aow A. That's right. 


x * * 


(120] Q. Mr. Whitehead. yesterday, before your testi- 
mony was suspended. I believe you had covered the fact 
I tWo spaces alongside the laundry building were 
»d and the cars in the area of the place where you 
the Enholm car was such that it could not be turned 

und to go out frontward into the one-way Twentieth 
Street. 

But I do not believe your testimony covered the occu- 
pancy of the lot fully as of the time when Mrs. Becker and 
her father-in-law returned to get their white station wagon. 

Now, sir. with respect to the northern edge of the lot 
where. I believe. you testified there were spaces for some 
17 to 19 cars. | ask you. when Mrs. Becker returned, were 
those spaces fully occupied? A. Yes, sir. 

[127] Q. Now. with respect to the southern edge of the 
lot. behind the laundry building. where I believe you testi- 
fied there were spaces for 10 or 12 cars parked parallel with 
Twentieth Street. were those spaces fully occupied at that 
time? A. Yes, they were. 

Q. And then the southernmost or rightmost line for park- 
ing perpendicular to Twentieth Street, were those spaces 
fully occupied? A. Yes. 

Q. And behind the Becker's white station wagon, were 
there a number of cars parked behind it?) A. Behind it? 

Q. Behind the place where you had indicated the white 
station wagon had been parked by you? A. Maybe three 


Die 
bed 


or tour. 
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Q. Now, in the lane immediately to the left of the line 
in which the white station wagon had been parked. | be- 
lieve you indicated that there was a red Chevy right along- 
side of the station wagon on its left? Is that correct? A. 
That is right. 

Q. And behind that was the Buick belonging to the mid- 
dle-aged lady who came just before the Beckers returned, is 
that correct? A. Yes, sir. 

Q. Do you recall whether there was a car behind that 
Buick? [128] A. No, I don't. 

THE COURT: Is your answer no or you do not recall? 

THE WITNESS: I do not recall. 

MR. HILMER: Would the Court indulge me a moment. 
please, Your Honor? 

THE COURT: Surely. 

BY MR. HILMER: 

Q. I would like to read one question and answer from 
your deposition that I took. Mr. Whitehead, on February 20. 
1964. I am reading from Page 24. 

I asked you the question: “Were there any cars behind 
the Buick? Answer: One.” 

Does that refresh your recollection? A. Yes, sir. 

Q. Now, then, you had covered the occupancy of the 
leftmost or northernmost perpendicular lane, and there was 
in Position No. | of the alley, as they describe it. Mrs. Arm- 
strong’s old black Studebaker? Right? A. That is right. 

Q. And No. 2 Position was the white Corvair? A. That 
is right. 

Q. And the No. 3 Position was Mr. Jordan’s two-tone 
taxi? Is that right? A. That is right. 

{129} Q. And somewhere behind that you had parked 
the Enholm car? Right? A. That is right. 

Q. Referring again to Plaintiffs’ Exhibit 10. could you 
state when this particular photograph was taken the occu- 
pancy of the lot was substantially less than it was at the 
time when Mrs. Becker returned to get her car? 

THE COURT: Do you see the lot? 
THE WITNESS: Yes, I see it. 
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THE COURT: Were there more cars on there the day 
Mrs. Becker came or more cars in that picture? 

n other words, just generally on that lot was it more 
crowded on the day Mrs. Becker was hurt or more crowded 
in this picture? 

THE WITNESS: It was more crowded, according to 
the picture. 

THE COURT: It was more crowded when Mrs. Becker 
was injured? 

THE WITNESS: Yes. sir. 

BY MR. HILMER: 

Q. I show you. Mr. Whitehead. Plaintiffs’ Exhibit 4.a 
police photograph taken shortly after the accident, and ask 
you whether on the right side of that picture there is a fair 
representation of the full occupancy of the lot from the 
Enholm car back as far as the northernmost parallel lane 
could accommodate? 

[130] THE COURT: Do you understand his question? 

MR. HILMER: Do you understand my question? 

THE WITNESS: No. 

BY MR. HILMER: 

Q. Will you. sir. look. if you would, at the right side of 
this photograph? 

First. do you agree that is. looking at that photograph, it 
is taken from in front of the Enholm car facing Twentieth 
Street? A. That is right. 

Q. So that what appears on the right in that picture rep- 
resents the occupancy of the parallel parked cars along the 
northern edge of the lot? Is that correct? A. That is correct. 

Q. And does that photograph fairly represent that occu- 
pancy as you have described it?, A. Yes, sir. 

MR. MAHONEY: He has. already testified to that 
whole section, Your Honor. that the whole section was full. 
I do not see the relevancy of the question. 

MR. HILMER: I simply wanted to indicate that this 
photograph bears out that fact. 

BY MR. HILMER: 

Q. Now, sir, I believe at the point where your testimony 
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was suspended. as the Court kindly pointed out, we were 
discussing [131] your errand to remove the red Chevy to 
let the middle-aged lady with the Buick out the alley. Do 
you recall that? A. Yes, sir. 

Q. Now, after you pointed to the white station wagon 
with the chrome luggage rack on top and told Mrs. Becker 
it could be taken out the alley. you immediately proceeded, 
did you not, to perform that errand? A. Yes. 

Q. That is. to remove the red Chevy? A. That is right. 

Q. And at that time would it be fair to say that the 
only open walking area was between the sentry box in the 
middle area of the lot down about halfway or a little fur- 
ther into the lot? A. Yes. 

Q. And is that the area down which you walked to get 
at the red Chevy? A. Yes. 

Q. And from there on your back was to Mrs. Becker. 
Mr. Becker and Mr. Enholm’s car? 

THE COURT: From where on? 
BY MR. HILMER: 

Q. From the time you walked back beyond the Enholm 
car? A. Yes. my back was turned. 

Q. And using that limited open space you and anyone 
else walking to the rear would necessarily pass in the immed- 
iate [132] vicinity of the Enholm car, isn’t that so? A. Yes. 
pass by. yes. 

Q. I believe you testified yesterday that you knew Mr. 
Enholm was due back any moment? Right?) A. That is 
right. 

Q. Now, with your back to everything that was going on 
west of the front of the Enholm car, you got into the red 
Chevy. did you not?) A. That ts correct, 

Q. And what did you do with it?) A. Pulled it out 
across the alley. 

Q. And what did you do with it?) A. Pulled it out 
A. She pulled out and left. She pulled her car out and lett. 
QO. She turned right down the alley and went down R 

Street? A. Yes. 
QO. What first made you aware of what was happening 
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And what did you do? A. LT just left the ear and ran 


THE COURT: Left it where? 
THE WITNESS: Lett it across the alley. 
THE COURT: Across the alley? 
Lime ask you this question. Excuse me. 
At the time you heard the crash and heard the 
y. Your car was moved, the red Chevy was moving? 
THE WITNESS: No. I was already across the alley. 
THE COURT: You were already across the alley, and 
d lady in the black Buick that you were let- 
ting out, had she started her motor? 
THE WITNESS: No. she was pulling out. 
THE COURT: She was pulling out at the time you 
heard the crash and scream? 
THE WITNESS: Yes. Your Honor. 
MR. HILMER: Thank you. Your Honor. 
BY MR. HILMER: 
Q. Would you describe, Mr. Whitehead, what you ob- 
’ i you ran back? A. When I ran back to see 


happened. | found out she had been pinned between 


¢ cars 
Q. Was she so pinned when you got there? A. No. 
Q. What had happened before you got there? A. Be- 
tore I vot there? 
Q Yes. 
THE COURT: When you got back, did you see Mrs. 
Becker seated on the rear? 
THE WITNESS: Yes, where she was half seated, sit- 
ting up against the car. 
(134) THk COURT: What did you do? 
THE WITNESS: IT helped lay her down. 
BY MR. HILMER 
Q. How tar. where was Mrs. Becker's head with respect 
to the tront bumper and radiator of the Enholm car when 
you laid her down? A. It was up under the front bumper. 
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1 


Q. Did you observe what damaye had deen done to the 
front of the Fnaolm cur? AL Well. not at the moment. 

Q. When did you observe the damage done to the tront 
of the Enholm car?) A. Tt was probably 2G minutes later, 

Q. After Mrs. Becker had been removed? A. Yes. 

Q. And would you describe what you observed with re- 
spect to damage in the rear of the taxi and the front of the 
taxi? A. As | recall. the bumper was dented on the taxi 
and the tail pipe was broken loose and the front hood was 
dented. 

Q. Now, will vou describe what damage you observed 
with respect to the rear and the front of the white Corvair 
that was ahead of the taxi?) A. The trunk and the hood 
were dented. 

Q. Could you state whether or not there was also some 
damage to the rear of Mrs. Armstrong's old Studebaker? 
[135] A. I didn’t see the damage on that. 

Q. I believe you testified yesterday. did you not. that 
the white Corvair which is in police photograph. Plaintitts” 
Exhibit 2. appears behind the Enholm Packard. had been 
moved between the time of the accident and the time that 
photograph was taken? Am I correct about that? A. That 
is right. 

Q. And the police photograph, Plainurts’ Exhibit No. 1. 
which similarly shows that removal. does it not?) A. That 
is right. 

Q. Now, police photograph. Plaintutfs’ Exhibit 1. was 
tuken ata time after all three cars in the lane immediate to 
the left of the station wagon had been removed? Is that 
correct? A. This picture? 

Q. Do you understand me, Mr. Whitehead? A. No. 

Q. First. do you reeall. sir, that you testified that in 
Position No. | had been. when Mrs. Beeker arrived, the red 
Chevy. and behind it the Buick, and then your recollection 
was refreshed there was one more car behind the Buick? 

Tsay. by the time the police got there and took that 
photograph, which ts Plaintitts’ Exhibit No. T. all three cars 
had been removed trom that lane? Is that correet? AL No. 
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me cars sail there in that pteture? 


» the car behind the Buick that was 
nosorry. TL looked at the wrong one. 
all been removed 
id all been removed, had they now? A. Yes. 
IL show you Plaintiffs’ Exhibit 3, another 
and Lask you whether that fairly repre- 
» you observed with respeet to the rear of 
staNT? Ane Yes. 
ask you whether Plaintitts’ Exhibit 4 fairly 
i » done in the impact to the front of 
aS Packard? AX. Yes. 
vou returned back. Mr. Whitehead. did you see 
you were not the first person to get to 
e. were you? AL No. 
Was one of the persons ahead of you Mr. Russell? A. 
2 was one of them. 
1 you pointed. Mr. Whitehead, to the white sta- 


tion wagon and suid Mrs. Becker elie take it out of the 
_ did you caution ner in any way? [137] A. About 
hrough that alley? Q. Did you caution her in any 


no 
knew that Mr. Enholm would be coming 
id you keep:a lookout in any way for 
A Yes. 
you, when you were walking back to the red 
Chevy with your back to the Enholm car, keep turning 
ground to see whether he was coming? A. No, I didn't. 
Q. When Mr, Enholm lett. had you cautioned him in 
any way about trying to unpark. his car alone? A. I don't 
understand your question 
Q. When Mr. fnholm left the car with you and went to 
the curpet shop. did you caution him against trying to un- 
park his car alone? A. No. I didn’t. 
MR. HILMER: Thank you, Mr Whitehead. | have no 
turther questions. 
MR. MAHONEY. May it please the Court. 
THE COURT. Mr. Mahoney 


JA 47 


CROSS EXAMINATION 


BY MR. MAHONEY: 

Q. Mr. Whitehead, on the morning of the accident you 
[138] testified that this lane where the cars were in a paral- 
lel position with Twentieth Street was full? A. That is cor- 
rect, 

Q. And they had approximately 17 cars? A. That is 
right. 

Q. So that the lane next to it. which was perpendicular 
to Twentieth Street. in other words. going this way. had 
room for approximately seven cars or maybe eight? A. Six 
or seven. 

Q. Six or seven. So that each one of these lanes you 
could park one car. or say one and a half. where you could 
park two cars in this direction? Is that right? A. Yes. 

Q. Now, at 9:30 or so in the morning you had parked 
three cars in this perpendicular lane to which | point? A. 
That is right. 

Q. And then Mr. Enholm came on with his car? A. That 
is right. 

Q. And how close to the third car did you park Mr. En- 
holm’s car? Do you recall? A. No. 

THE COURT: Are you talking about the taxicab? 
BY MR. MAHONEY: 

Q. How close to the taxicab did you park his car. if you 
[139] recall? A. I don’t recall. 

Q. But you moved it in this direction and stopped it? 
A. Yes. 

Q. Now, you testified there were no cars to the rear oft 
the Enholm vehicle? Is that right?) A. That is right. 

Q. How many cars were in this lot at the time, approxi- 
mately? A. Approximately 45 or 50. 

Q. And you testified that the lot has a capacity for 60 
cars? A. Yes. 

Q. Now, where was the vacant spaces? A. Right in the 
center. about halfway back towards Twentieth Street. 

Q. In this area near the Enholm car? OAc ~ ¥es: 

Q. After you parked the Fnholm car. no other cars came 
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in behind you? ts that correet, before the accident? A. 
hat is corres 
Q. Now. on Phuntrts’ bit dees show a car to the rear 
the Enholm vehicle. Do you Know when that car got 


a 295 Ww 


here? Whose cur itis? A. Lt don’t know whose car, but 
it was moved after that accident. 
{140 — It was put there after the accident? A. Yes. 
Now. did you ever see Mr. Enholm return? 


QO. Now. you testified that in the past it was customary 
for Mr. Enholm to unpark his own vehicle? A. Well. if he 
could get if out. if it was so he could get it out. 

THE COURT: What? 
THE WITNESS: If it was so he could get it out. 
BY MR. MAHONEY 
And if he could not, what would you do? A. I would 
direct him out. 
on this morning what was your intention, the 
the accident. What was your intention with re- 


spect to Mr. Enholm’s car? A. Well, I had planned to back 


ut or direst him out. 
MR. HILMER: Did you say or direct him out? 
THE WITNESS: Yes. sir. 
BY MR. MAHONEY 
QO. How would he have gone out, backwards? A. Back- 


wards. Vey 


you talk to Mr Enholm? A 

Q. You had no conversation with him that you recall? 
A. Well. he just told me to call an umbulance. 

(Q. Did he say anything to you as to why the accident 
happened? A. He just said the cur got away from him. 

Q. The car zot away trom him? A. Yes, and he couldn't 


help it 
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MR. MAHONEY: No further questions, Your Honor. 
MR. HILMER: I have just a few questions. if it please 
the Court. 


REDIRECT EXAMINATION 


BY MR. HILMER: 

Q. With respect to the capacity of this lot, Mr. White- 
head, let’s do some simple arithmetic. 

On this leftmost lane you said there was room for 17 or 
19 cars? Right? A. I said 17. 

{142] Q. Very well. In the southernmost lane for par- 
allel parking behind the laundry you say there was room 
for 10 to 12 cars? Right? A. That is right. 

Q. You say from the laundry back there were four lanes. 
each four cars deep? Right? Four lanes each would accom- 
modate about four cars deep? Right? A. Not four deep 
in each line. 

Q. Behind the laundry—from the rear of the laundry to 
the rear alley. was there not room for four cars? A. Yes. 
there was room for four cars. 

Q. And there were four lanes. right?) A. That is right, 

Q. So that four times four would be sixteen? Right? 

A. Yes. that is right. 

Q. Now. from the rear of the laundry down to the sen- 
try box there were three lanes perpendicular to Twentieth 
Street? Right? A. That is right. 

Q. And that each had room for about three ears? Right? 
A. That is right. 

Q. Three times three is nine? Right?) Check my arith- 
metic. Thirteen and nine is twenty-two. and carry the two. 
and that is fifty-two cars? Right? [143] And at most, if 
you add the maximum number which you indicated for the 
rightmost line of parallel parking behind the laundry —excuse 
me. I don’t always need an eraser. 

So that the capacity of that lot was not sixty cars, but 
fifty-two to fifty-four cars?) Right?) A. The capacity was 
about sixty. 

Q. Well, you told me that this lane could hold. if they 
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ll cars. nineteen rather than seventeen, so 1 followed 


hal vou Sale 


Do you want to change that to nineteen again? 
THE COURT: Let me ask you this: Is it eritigal as 
to whether or not the lot holds sinty cars or fifty-five or 


Hite UscitceritiGal’ 

MR. HILMER: Only that Mr. Mahoney has thought 
to make a point that there were some ten or fifteen open 
spaces and Mr 

THE COURT: Well, let me ask you this. May I try 
and clear it up for you? 

MR. HILMER: Please. 

THE COURT. When the Beckers came in and you had 
dlaced Mrs Becker's car next to the lot. and when Mr. En- 
holm came in Enholm was the last car in? Right? 

THE WITNESS: That is right. 

THE COURT: Well. let me ask you, what part of the 
lot was Vacant at that time? 

[144] THE WITNESS: The center about halfway 
back toward Twentieth Street. 

THE COURT: About halfway to Twentieth Street. 

What in relation to the end of the laundry building, that 
would come about to the end of the laundry building or 
further up than the laundry building? 

THE WITNESS: About the end of the laundry build- 


Ime 


THE COURT: About the end of the laundry building. 
How many lunes do you have? You have the Enholm 
lane and the lane next to it? 

THE WITNESS: That is right. 

THE COURT: All right, and then further up you have 
some space behind the lane where the Chevrolet was? You 
had space for a car? 

THE WITNESS: No, not a Chevrolet. The Chevrolet 
was next to the alley. 

THE COURT. I know. The Chevrolet was near to the 
alley. but what I'm talking about now Is the vacant parking 
part of the lot. 
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You have the Chevrolet, and behind that you have the 
Buick. and behind that you had one car? Is that right? 
THE WITNESS: That is night. 


THE COURT: And behind the station wagon you had 
one or two cars? 


THE WITNESS: Yes. 
(145] THE COURT: How many cars? 
MR. HILMER: It appears on one of the exhibits, may 
it please the Court. 

THE WITNESS: It was about two or three. 

THE COURT: About two or three cars. 
So your open space was about in the center or a little 
lower to the center of the lot? Is that right? 

THE WITNESS: That is right. 


THE COURT: This side of the center towards Twent- 
eth Street? 
THE WITNESS: That is right. 
THE COURT: There was not enough room to turn 
around? 
THE WITNESS: That is right. 


THE COURT: For Mr. Enholm to turn around and he 
had to back out? Is that right? 
THE WITNESS: That is right. 
MR. HILMER:; I have no further questions. 
MR. MAHONEY: No further questions. 
THE COURT: Well. let me ask you this: You said at 
the time you placed Mr. Enholm’s car that you didn’t park 


it in a permanent in other words, you didn’t bury him as 
you would somebody who was coming in for an hour? 


THE WITNESS: 


That is right. 
THE COURT: You just parked him sort of temporar- 
ily because he told you he would be out ina few minutes? 
[146] THE WITNESS: That is right. 
THE COURT: And you parked him ina spot where 
you intended to either unpark him or direct him unparking? 
THE WITNESS: That is right. 
THE COURT: Now, how were you going to unpark 
it? 
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THE WITNESS) Back it out myself 

THE COURT. How would you contemplate his un- 
parking it? 
THE WITNESS. Well, it was parked. T figured, too 
close to the other cars 

THE COURT: I didn’t ask that. Don’t get excited. 
You are going to back him out, aren't you? 

THE WITNESS. That ts right. 

THE COURT. If you had not backed him out, but 
had directed him backing out, how would you have directed 

y To Come out? 

THE WITNESS: Well. | would have watched the front 
end of the other cars so he wouldn’t hit the other cars. 

THE COURT: You would have watched the left side 
of Ris car as he was backing out? 

THE WITNESS: That is right. 

What purpose did you have for want- 


t 


ing to 
other words. why? 
THE WITNESS: Because his front end was close to 
cars on his left and I figured he might hit them. 
147] THE COURT: And you didn't want that to 
THE WITNESS: No. I didn’t. 
MR. HILMER: May this witness be excused? 
THE COURT: All myht. 
MR. HILMER: The thought just escaped me, but if 
you will give me a moment. please. Your Honor. 
THE COURT: Sure. I will give you whatever time 
t need. 
REDIRECT EXAMINATION 


BY MR. HILMER: 

Q. You didn't take the key out of Mr. Enholm’s igni- 
tion. did you. to make sure he couldn't unpark it alone or 
without your help? A. No, I didn’t. 

Q. In response to one of the Court’s questions you indi- 
cuted your concern was about damaging cars along the 
northern edge? Is that correct? A. That is right. 
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Q. Isn't it also true that one of the problems was to 
back the car and get it over to the might so that it would be 
a half car width to the right and thus be in line with the 
driveway? A. Well, | could have backed it up or pulled it 
down and straightened it up and then backed it up. 

Q. My question, sir, is whether part of the problem was 
not just to back it but to veer it over to the right to get it 
in line [148] with the exit driveway? Right? A. I sull 
didn’t get your question. 

Q. You previously testified. I] believe. did you not, that 
you parked the Enholm car a half car width to the left fac- 
ing the rear of the lot?) A half car width to the left of the 
driveway lane. did you not? A. Yes, sir. 

Q. So that the backing out involved not just backing but 
backing and veering right at least a half a car width to get 
it into the lane out of which you could back it into Twenti- 
eth Street? Isn’t that correct? A. Yes. sir. 

Q. And that backing would have involved backing it 
against one-way northbound traffic. would it not? A. That 
is right. 

MR. HILMER: I have no further questions. Thank 
you. 

THE COURT: Mr. Whitehead. when you took Mrs. 
Becker's ticket and thanked her and told her where her car 
was, you had already—the middle-aged lady in the Buick 
had already left you and had gone to her car, had she not? 

THE WITNESS: Yes, sir. 

THE COURT: And you were in a hurry to get to the 
red Chevy so you could unblock her? 

THE WITNESS: Yes, sir. 

THE COURT: Well, let me ask you now: On your 
way to [149] the Chevy did you pass the Beckers? 

THE WITNESS: No, I didn't. 

THE COURT: All right. Now, on your way to the 
Chevy where were the Beckers when you last saw them to- 
gether before the accident. if you recall? 

THE WITNESS: They were by the sentry box. 

THE COURT: Sir? 
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THE WITNESS: They were by the sentry box. 

THE COURT: They were by the sentry box? 

THE WITNESS: Yes, sir. 

THE COURT: In other words, when you told them 
where the car was, then you started up to the head of the 
lane so you could relieve the Buick of its blocking by the 
Chevy? 

THE WITNESS: That is right. 

THE COURT: And that is where you left the Beckers, 
near the sentry house? 

THE WITNESS: Yes. sir. 

THE COURT: They had not started to walk? 

THE WITNESS: No. not when I lett them. 

THE COURT: Well. let me ask you this: When you 
left. if you recall, and don't just say you don’t remember. 
but if you recall. tell me. but when you left them, how far 
were the Beckers from the Enholm car? 

Point out something in the courtroom to give me some 
idea about, 

[150] THE WITNESS: Really, I do not recall. 


OK 


EXCERPTS FROM PORTION OF DEPOSITION OF 
ROBERT ENHOLM READ TO THE JURY 


[3] ROBERT W. ENHOLM, 
one of the defendants, was called for examination by coun- 
sel for the plaintiffs and, after having been duly sworn by 
the notary. was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFFS 
BY MR. HILMER: 


QO. Would you state your tull name, please? A. Robert 
W. Enholm. 


eo 


[14] OQ. Your company had an arrangement with Co- 
lonial Parking. Inc.. did it now? A, Yes, sir. 
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Q. Was that arrangement in writing? A. No. 

Q. What was the substance of the terms of that arrange- 
ment? A. We bought stickers from them for our custom- 
ers’ parking. In other words, we would stamp a customer's 
ticket with a stamp that we bought from them to take care 
of the cost of their parking. Then we also rented two 
spaces a month from them for parking for our cars. 

Q. And by “our cars” you mean Mr. Miller's car and 
your car? A. That's correct. 

* ok OK 

{15] Q. On the morning of July 12. 1963. the date of 
the [16] accident. what time did you arrive in your car at 
the parking lot? A. Around 10:00 o'clock. 

Q. And you entered the lot from 20th Street? A. That's 
correct. 

Q. Did you park the car or did you leave it at the sen- 
try box? A. I left it. 

Q. At the sentry box? A. I believe so. 

Q. The entrance driveway is wide enough to accommo- 
date one car, two cars, or more? A. Two cars. I believe. 

Q. That is to say. its width is somewhat more than the 
width of two cars? A. Yes. 

Q. And when you drove in. do you recall whether you 
drove in in the right-hand lane of that two-lane driveway or 
the left-hand lane?) A. I don’t recall. sir. 

Q. When you left it at the sentry box do you know 
whether it was in the left-hand or right-hand lane? A. No. 
sir, 1 do not know. 

[17] Q. At the sentry box the lot broadens. does it not. 
just behind sentry box? A. Yes. 

Q. And then you walked to your shop. did you not? 

A. Yes. 


* ok O* 


[19] Q. How long were you in the shop while you 
greeted Mrs. Becker and picked up the slip? A. Approxi- 
mately ten minutes. 

Q. And then what did you do? A. I went back out to 
the parking lot. 
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sy) 


[ZL] Q. When you say. Mr. F nholm, that you followed 
Mrs. Becker and her father-in-law, do you mean that you 


suw that you were rollowing them’? A. Saw them when, 
sir?) Saw them as | left the shop. saw them as [ was in the 
parking lot. saw them where or when? 
Q. As you were following them toward the parking lot. 
that they were already in the parking lot when 
parking lot, and that was the first time that 


ately where were they when you saw them 
low A. They were walking down in the 


is. toward the rear of the parking lot? A. That’s 
Past the sentry box. 
how fur beyond the sentry box were they 
usaw them there? A. I don’t know. 
Could vou approximate it in terms of car lengths? A. 
No. sir. | couldn't. 

22} Q. When you came to the parking lot you were 
going to take your car and drive to the Greyhound Termi- 
nal to pick up that sample. were you not? A. That’s right. 

Q. Did you see the parking lot attendant when you 
parked your car there originally? A. Yes. sir. 

Q. Did you see him when you returned to get your car? 
4 Yes. 

Q. Where was he when you returned? A. He was walk- 
ing down the parking lot towards the rear. 

Q. Was he ahead of, alongside of, or behind Mrs. Becker? 
A. [ believe he was ahead of her. 

Q. And was he to their right as you faced the rear of 
the parking lot. or was he A. As I recall, he was in front 
of them, I don’t believe he was to the right or left of them. 
I] believe he was to the front of them. 

Q. And about how tar ahead of them was he when you 
saw both the Beckers und the attendant? A. I would say 
maybe a car length. 

Q. At the rear of that parking lot there ts an alley, [23] 
is there not? A. Yes 
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Q. As you faced the rear, the leftmost, or northernmost, 
cars on the lot were parked parallel with 20th Street. were 
they not? A. Yes, sir. 

Q. And the southernmost, or rightmost, cars were parked 
on the lot also parallel with 20th Street. were they not? A. 
Yes, sir. 

Q. And in between the cars were parked perpendicular 
to 20th Street, were they not? A. Yes. 

Q. Now, directing your attention to the rear part of the 
lot, that is. the alley end of the lot. do you recall whether 
the parking spaces, both those parallel with and those per- 
pendicular to 20th Street. were pretty fully occupied? A. 
Yes, they were. 

Q. So that the parking lot attendant was not walking 
ahead through a vacant lane but between parked cars. was 
he not? A. Well the cars were not parked filling the entire 
lot. 

Q. I mean in that rear portion near the alley, what [24] 
you describe as pretty full- A. When I saw him he was 


not walking between cars. He was walking in the clear 
space of the parking lot. 

Q. Which was in about the middle of the parking lot? 
A. That’s correct. 


Q. But. again directing your attention to the rear. at the 
alley edge the parking lot was fully occupied. was it not? 
A. I'm not sure. Mr. Hilmer. whether it was or not. I was 
not concerned with that. 

Q. One may exit by that rear alley. may one not? A. 
Yes. 

Q. Do you recall whether the name of that parking lot 
attendant was Willie Whitehead? A. Yes. it is. 

Q. And he had been the attendant there tor some time 
prior to July, had he not?) A. Off and on. He had been 
there for the previous year, but not the entire year. 

Q. Do vou recall whether there was any other attendant 
on the lot that morning? A. | don’t believe there was. 
There hardly ever is. 

Q. There was usually only Willie or a single attendant: is 
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that corres? OAL That's right 
Did vou have any conversation with Wilhe when you 
urned fo get your car? AL No. 
When you had brought your ear around 10:00 o'clock 
u fave any conversation with Willie? AL Yes. 
hat was the substance of it? A. LT told him | would 
only be there for a few muinutes. 
Q. Did you sce what he did with your car when you 
edit? AL No. Llett it. Ldidn’t see what he did with 


Was it your practice When you brought vour car to 
lhie 


park it, 


never parked It my self. 

Q. Wilhe always did? A. Yes. 

Q. Or the attendant, whoever It was? A. Whoever it 
Was. Yes. 

Where did you find your car parked when you returned 
ke it out to go to the Greyhound bus station? [26] 

‘ was the last car in a row of cars that were parked 

srpendicular to 20th Street. This line was immediately in 
front of the cars that were parked parallel to 20th Street 
on the left. 

Q. When you say “in front of.” it could have been be- 
hind as well as in front, depending on whether those cars 
parked parallel were headed toward the Larimer lot or 
headed south? A. That's correct. 

Q. I ask you to assume that that parking lane for cars 
parked along the northern edge of the lot which were parked 
parallel with 20th Street contained spaces marked for 17 
cars. and | ask you. when you returned to get your Car, 
were those 17 spaces full? A. I think they were. 

Q. How many lanes of car spaces were there for those 
cars parked perpendicular to Oth Street? A. At which 
part of the lot. sir? 

Q. The rear half ot the lot. That is, the half toward the 
alley. A. [don’t know exactly. 1 guess probably four. 

Q. And your car, you say, was in the leftmost, or north- 
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ernmost, of those three or four perpendicular Janes? A, As 


IT recall, it was, yes. 


[27] Q. Approximately how many cars were there ahead 
of yours in that lane? A. It would be a guess. Probably 


five. 

Q. I don’t want you to guess. but 1 would like your best 
recollection. A. I don’t know, sir. I didn’t count them. 

Q. Would your best recollection be about five? A. Yes. 

Q. And yours would have been the fifth or yours would 
have been the sixth? A. Well, it’s a guess. As I say. I did- 
n't count the cars. I don’t know. 

Q. What sort of car was yours?) A. A Packard. 

Q. What year? A. °53 or “4. I’m not sure. 

Q. What model? A. I don't know. You mean. was there 
a name— 

Q. Was it a four-door sedan: A. Four-door sedan. ves. 

Q. Did it have automatic transmission? A. Yes. sir. 

Q. Was it in good operating condition that morning? 
[28] A. Yes. sir. 

Q. Were the brakes working well? A. Yes, sir. 

Q. The automatic transmission was in proper working 
order? A. Yes, sir. 

Q. The windshield was in proper condition? A. Yes, sir. 

Q. What rear-view mirror or mirrors did your car have? 
A. It had the usual rear-view mirror. 

Q. That is to say. in the middle at the top of the wind- 
shield? A. Yes. 

Q. Did it have any outside rear-view mirrors on the left 
door or near the left door? A. No, sir, 

Q. Approximately how many cars were there in the per- 
pendicular lane immediately to the right of the lane in 
which your car was parked? A. (Pause.) 

Q. Let me put it this way: Were there more or less than 
five cars in that lane? A. 1 believe there were less cars in 
that lane. 

Q. But there were at least two or three. were there not? 
[29] A. I think so. 

Q. And the first of those cars, in fact. the first of the 
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cars in all of the perpendicular lines were al the edge of 

the rear alley. were they not? AL | don’t know, Mr. Hil- 
mer. | didn’t study the lot when I went in. I'm sorry. 1 
don’t Know the position of all these automobiles. 

Q. But they were near that edge. were they not? A. I 
don’t Know. 

Q. They were not near the 20th Street end of the lot? 
A. No, sir, they were not. 

Q. They were toward the rear of the lot, were they not? 
A. That's correct. 

Q. And the same was true of the perpendicular lane of 
parked cars to the right of that, wasn’t it?) 1 mean, that 
there were some parked cars in that lane and that they were 
toward the rear of the lot. A. ] think there were, yes. 

Q. And. in fact, there was no vacant lane near the rear 
of the lot. was there? A. No. sir, there wasn't. 

Q. Now. how far was the front of your Packard from 
the car immediately in front of it when you came to un- 
park it? [30] A. My recollection is that it was quite close. 

Q. And by “quite close” you mean what? A. It might 
even have been touching. 

Q. Was it your practice when you came to get your car 
from the lot to drive it out yourself or to have Willie or 
whatever attendant was on duty bring it to the exit? A. 
Almost always I drove it out myself. He was usually busy. 

Q. Which side of your car did you enter by when you 
came to get it on the morning of the accident? A. I don’t 
recall. 

Q. Was there anyone else in your car? A. No, sir. 

Q. When you got in your car to take it to fetch the car- 
pet sample. did you see Mrs. Becker? A. Yes. 

Q. Where was she? A. She was sort of to the right and 
to the front of my car. 

Q. And how many feet to the right, approximately? A. 
A few feet. 

Q. More or less than five? A. Around five. 

{31} Q. And how far in front of your front bumper 
was she? A. Maybe two or three feet. 
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Q. And was her father-in-law beside her? A. He was 
there with her somewhere. 

Q. Did you notice whether he was to her left or her 
right? A. No, sir, 1 did not. 

Q. Did you notice whether he was behind her or in front 
of her? A. IT can’t recall. 

Q. Was Mrs. Becker then in the perpendicular parking 
lane immediately to the right of, that is. to the south of, 
the lane in which your car was parked? A. That is my 
recollection, yes. 

Q. When you got in your car how did you intend to exit? 
A. To back out. 

Q. Was your car in line with the 20th Street driveway of 
the lot? A. Not exactly. As I recall it. | would have had 
to have turned slightly. 

Q. That is to say. your car was slightly to the left of 
and north of the driveway: is that correct? A. Yes. sir. 

[32] Q. So you would have had to back out veering to 
your right. or southward? A. Yes. sir. 

Q. Where was Willie when you got in your car and saw 
the Beckers in the place you described? A. When I had 
last seen him he was heading toward the rear of the lot. 

Q. Did you see him when you got in your car? A. No. 
sir. 

Q. When had you last seen him?) A. [ think as 1 was 
getting in my car or as 1 was walking towards my car. some- 
where along in there. 

Q. And where was he with respect to the Beckers? A, 
He was preceding them towards the rear of the lot. 

Q. And he was in front of them, to the right of them. 
or to their left? A. He was in front of them. 

Q. When you got in your car you turned on the ignition. 
I suppose. A. Yes. 

Q. And would you describe in your own words what en- 
sued? A. | turned on the ignition, put the car in reverse. 
and it started going backwards at full speed. The motor 
[33] was racing. And I was looking backwards in the diree- 
tion I was going. I saw people walking across the sidewalk 
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and cars moving on 20th Street. So 1 put the gear—or l 
moved the gear out of reverse. It went into forward gear 
and | went forward. and at the same rate of speed. The 
car Was still racing as fast-as it could go. Thad my foot on 
the brake and | could not stop it and I hit Mrs. Becker. 

Q. When you turned on the ignition you say the motor 
of your car Was racing. is that correct? A. It was all sort 
of in a very short period of time. As I turned on the igni- 
tion. it was in neutral or park. | assume. and, as it was start- 
ing to go. the car was starting to go, I moved to reverse and 
was immediately voing as fast as 1 could in reverse gear. 

Q. My question is whether the racing of the motor 
occurred as soon as you turned on the ignition or not until 
you put it in reverse. A. It did not occur at that point or 
I don't believe | would have put it in reverse if the motor 
had been racing or if I had been aware of it. 

Q. I don’t want you to argue. I want you to give me 
your best recollection as to whether. when you turned on 
the ignition. the motor raced. [34] A. My best recollec- 
tion is that it was simultaneous, as the motor started I 
moved to reverse. and it was racing then. 

Q. Was your ignition of the kind that cannot operate 
unless the automatic lever is in neutral or park? A. That’s 
correct. 

Q. So that. in order to move in any direction, you would 
have to move that lever either into reverse or a forward gear. 
night? A. Right. 

Q. And the motor won ‘t start in either reverse or for- 
ward gear: right?) A. No. 

Q. I ask you again. then, Mr. Enholm, whether, when 
you turned on the ignition, the motor raced at once. A. I 
honestly don’t know. As I say, it was all done simultane- 
ously. As the motor was starting | then- when the motor 
is Starting. yOu can then move the gear or you can, anyway. 
As the motor started, | moved to reverse and there wasn’t 
any time for any recollection of anything of that sort. 

Q. Now, you say you looked backward. Do you mean 
that you looked in your rear- view mirror or that you looked 
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over one of your shoulders? [35] A. [was looking over 
my shoulder. 

Q. Which shoulder? A. My nght shoulder. 

Q. And when you started backward did you veer to the 
right?) ‘That is, did you turn your wheel to the right to go 
toward the driveway? A. I assume that I did. This is where 
I was going. 

Q. I don’t want your assumption. A. That’s all I can 
do, sir. I was backing out that driveway. So I think I 
would naturally turn the wheel in that direction. 

Q. If you honestly don’t remember. Mr. Enholm. I would 
rather you say so than to assume or to guess. If you have 
no recollection. please say so. If you do have a recollection. 
I would like your best recollection. A. All right. No recol- 
lection. 

Q. In the place where your car was parked. was that in 
line with the sentry box or to the left or right of the sen- 
try box as you faced the rear of the lot; that is. the alley? 
A. My best recollection is that the car was to the left of 
the sentry box slightly. Not a full car width. 

Q. And what was the approximate distance between the 
[36] rear bumper of your Packard and the sentry box? A. 
I don’t have the slightest idea. 

Q. Was it more or less than three car lengths? A. I don't 
know. 

Q. According to your best recollection. did the three or 
four perpendicular parking lanes accommodate more or less 
than six cars each? A. Would this be from the back of the 
lot to the front of the lot? 

Q. Yes. From the back of the lot to the sentry box. A. 
You want to know whether they accommodated more or 
less than six cars? 

Q. Each. Yes. A. I think more than six. 

Q. As many as cight? A. Mr. Hilmer, I don’t know. I 
am not that familiar with this parking lot. 

Q. That is an answer, Mr. Enholm. 

Now, on the right side as you face the alley, that is, the 
southern side of the lot, the spaces for parking parallel with 
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Oth Street were only in the rear halt of the lot, were they 
now? AL That's correct. 

[37] Q. Adjacent to the front and western part of the 
lot was a building that extended back about half the depth 
of the lot, was there not? A. Yes. 

Q. And that was not occupied by the parking lot people, 
was it? A. The building occupied by them? 

Q. Yes. A. No. 

Q. How far did your car travel in reverse gear? A. 1 
don’t know. 

Q. Was it more or less than a car length? A. I think 
more than a car length. 

Q. As much as two car lengths, do you think? A. I 
don't know. It all happened so fast I’m just not that aware 
of it. 

Q. And when you say you saw over your right shoulder 
people walking along the sidewalk, that is to say they were 
walking on the east side of 20th Street. on the side where 
your shop and the parking lot were located? A. Yes. 

Q. And were they walking across the driveway of the 
parking lot, the entrance driveway? [38] A. Yes. 

Q. And the vehicles that you saw on 20th Street—was 
there much traffic that you saw over your right shoulder? 
A. Yes. 

Q. Bumper-to-bumper type traffic or not that thick? A. 
I don’t know that it was at that time. There usually is 
quite a bit of traffic there. 

Q. Not what there usually was, Mr. Enholm, but what 
you observed. A. There were cars going by. 

Q. And they were going by the driveway entrance? A. 
Yes, sir. 

Q. Along the northern side of the building south of the 
parking lot which you described there were spaces for two 
cars parked perpendicular to 20th Street, were there not? 
A. Yes. 

Q. Do you recall whether those two spaces were occu- 
pied when you went to take your car out? A. I think they 


were. 
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Q. Now, the lane for parked cars behind that building. 
that is, the lane which was only about half the depth of 
the lot und which was used tor parking parallel! to 20th 
Street. do you recall whether those spaces were occupied? 
{39] A. IT think they were. 

Q. All of them? A. I think so. 

Q. When you shifted from the reverse position did you 
intend to put the car in neutral or park? A. No. sir. I in- 
tended to stop it from going in the direction it was going 
in. | had a car that was running away with me and | was 
changing the direction of it. 

Q. And when you shifted the lever did you simultane- 
ously apply your footbrake? A. As ] started going forward 
Ll applied the footbrake, yes. 

Q. Did you take any step to turn off the ignition? A. 
No, sir. 

Q. Did you take any step to pull on the emergency 
brake? A. No. sir. 

Q. Did you blow your horn? A. No. sif. 

Q. Did your brakes squeal? A. I don't know. 

Q. Did you lay down any skid marks? A 1 don’t know. 

[40] Q. The surface of the parking lot was blacktop 
asphalt. was it not? A. | don't know. 

Q. What is your best recollection as to the nature of the 
surface? A. You tell me you don't want me to assume. I 
would assume that it is. 

* ok OOK 

Q. Approximately how tast was your car going in that 
reverse direction? A. In miles per hour, 1 don’t know. 

Q. Was it more or less than ten miles an hour? A. I 
don’t know. [ would have no way of knowing. 

Q. When you shifted into the forward gear what was the 
maximum speed your car attained before impact? A. I 
don't know. 

Q. Was it more or less than 20 miles an hour?) A. I 
don’t know. 

Q. When you went forward you went forward in the 
lane immediately to the right of the lane in which you had 
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been [41] parked. is that correet?” A. 1 don’t think so. 

Q. Didnt you plaice Mrs. Beeker in the lane immediately 
to the right of the lane in which your car was parked? A. 
Yes. 

Q. And when you went forward you said you struck 
Mrs. Becker. A. That's correct. 

Q. Was she still in the lane in which you had previously 
seen her? A. I think she had moved over. 

QO. Moved over to the lane in w hich your car had been 
parked: is that your recollection? A. My car went back 
to where it was before. 

Q. I see. But you are quite positive that. when you got 
in your car. you saw Mrs. Becker in the lane to your right: 
is that correct? A. Yes. 

Q. When did you bring your head around forward from 
the position in which you had been looking over your right 
shoulder? A. When the car started going forward. 

[42] Q. And did you then see Mrs. Becker and her 
father-in-law in front of you? A. I did. 

Q. Approximately how far in front of you were they, 
the distance between your front bumper and them? A. I 
don't know. 

Q. Was it more or less than two car lengths? A. I don’t 
know. 

Q. When you went forward and saw Mrs. Becker and her 
father-in-law in front of you, were they standing immediate- 
ly behind a parked car? A. They were. 

QO. Was Mrs. Becker on the left as you faced the rear of 
the lot? A. No. 

Q. Was she on the right side of that car or was she in 
the middle? A. I would say the middle. 

Q. And was Mr. Becker near the right rear bumper of 
that car? A. He was to the mght of the car. 

Q. Did you strike them both? A. I was not aware of 
striking Mr. Becker. 

[43] Q. But when you struck Mrs. Becker you were 
aware that you struck her? A. Yes, sir. 

Q. Was there a loud crash or a bang when you had that 


impact? A. Yes 
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Q. Did your front bumper strike the rear of the car be- 
hind which Mrs. Becker was standing? A. Yes. 

Q. And did the force of the impact force that car into 
the car parked ahead of it? A. I don’t know. 

Q. And did the force of the impact force the car ahead 
of it into the car ahead of it? A. I don’t know. 

* Oe OK 
[58] EXAMINATION BY COUNSEL FOR 
DEFENDANT COLONIAL PARKING. INC. 
BY MR. MAHONEY: 

Q. When you started in reverse in the Colonial Parking 
lot and you testified that your motor was racing. did you 
have your foot on the accelerator? A. I had taken my foot 
off the accelerator because I was trying to stop the motion 
of the car, and the car continued to go backward at as rapid 
a rate of speed as possible with a racing motor. 

Q. In that backward movement. then. you did not have 
your foot on the accelerator? A. No. I did not. 

Q. And then when you stopped the car and you shifted 


from the reverse position into the drive position. did you 
put your foot on the accelerator then? A. No. On the 
brake. 

Q. Did you at any time touch the accelerator before the 
accident occurred? A. It is the nature of the car that the 
accelerator has [59] to be depressed in order to start the 


car. 
Q. After that? A. After that. no. 


* OR OK 


DEFENDANT'S ORAL MOTION 
FOR DIRECTED VERDICT 


[150] MR. MAHONEY: The defendant at this time 
moves for a directed verdict on the ground that the plain- 
tiff has failed to prove a prima facie case and requests that 
the argument be heard out of the presence of the jury. 

THE COURT: All right. 
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(End of bench. Open court:) 

THE COURT: Ladies and Gentlemen of the Jury. you 
may have your luncheon recess and | will ask you to be 
back at two o'clock rather than one-forty-five. 

** # 
(133] (After much argument the following occurred:) 
THE COURT: Mr. Mahoney, I deny your motion at 


this time. 
- eK 


EXCERPTS FROM CLOSING ARGUMENTS TO JURY 


(155] MR. HILMER: The facts are Mrs. Becker and 
her father-in-law arrived between 9:30 and a quarter of ten 
in their white station wagon and left it somewhere near the 
sentry box and told Mr. Whitehead they were going a couple 
doors up to the carpet shop. Mr. Whitehead parked the 
white station wagon in the back rear of the lot right on the 


alley. heading into the alley. Then he proceeded to park 
Other cars around it in such a way that it was inextricable 
except by going out the alley. 


At about ten o'clock Mr. Enholm came, 4a monthly cus- 
tomer. He too leaves his old 1953 Packard somewhere near 
the sentry box and he tells Mr. Whitehead. I’m going to be 
coming back in a few minutes, I’m going to be going out 
again in a few minutes. Mr. Whitehead proceeded to park 
that car a half car width out of line with the exit lane to 
the left of that and. as Mr. Whitehead said, near to touch- 
ing. those are his very words, near to touching the back or 
front of cars that were parked along the northern edge par- 
allel with Twentieth Street. He put it in a tight spot, and 
at that time. or shortly thereafter, two cars he parked along- 
side the laundry building. The limited open space still left 
was such that Mr. Enholm’s car couldn't be turned around 
to make a frontward exit, it had to be backed out into the 
One-way street and it had to be, in the process, brought 
over a half car width when it was near to touching the cars 
on its left. 
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The Court, as you will recall, excluded tesumony as to 
[156] whether the safe backing of the car to get over into 
this exit lane would have involved one or more forward as 
well as backward motions and, as the Court will instruct 
you, you are not to speculate on what Mr. Whitehead’s an- 
swer would have been, but the evidence that is in is suffi- 
cient, I submit, for you to draw the reasonable inference, 
just on the basis of what you do know, without any specu- 
lation whatever, that proper maneuvering of the Enholm 
vehicle would indeed have been likely to involve one or two 
forward motions, otherwise. if the wheel were turned to the 
right and the car backed up, since it was near to touching 
these other cars. any backward motion with the wheel 
turned sufficiently to get a half car width over would have 
been unnecessary by taking the car forward a bit and then 
back. 


I submit to you that. on the basis of the evidence that 
is in, you may reasonably infer any operation did involve, 
that prospective operation could reasonably be expected to 
involve that type of backing and filling, 1 should say. Mr. 
Whitehead said himself he never intended Mr. Enholm would 
back that car out alone by himself. Twice or three times he 
repeated he never intended that in that tight spot. As he 
put it, you had to cut it awfully fine. He knew all of that 
the moment he parked it. From that moment on he didn't 
intend Enholm was going to try to unpark that car in this 
tight place all by himself. He recognized there was some 
hazard in this situation. He knew on this Friday morning 
that there was traffic along Twentieth Street. pedestrian 
traffic along [157] the sidewalks. that this lot was about 
ninety percent full of cars had people. customers, walking 
on and off it all the time. cars moving on it virtually all the 
time. 

He knew there was a hazard in that situation where he 
parked the Enholm car. He knew he had to keep a lookout 
for Enholm’s return, because Enholm said. I will be back in 
a few minutes, I'm going right out again, and he testified 
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that for a while with the recognition of that responsibility 
and he did indeed keep a lookout for Mr. Enholm, but not, 
not when it was eritical. 


Those were the things. Perhaps I should preface my re- 
marks with this. Mr. Whitehead is an honest, good man. 
There is no doubt about it, but all of us at one moment or 
another, | suppose, do something or fail to do something 
that is negligent or careless. Mr. Whitehead’s moment came 
on July 12, 1903, a few minutes after ten in the morning. 


Just before Mrs. Becker and her father-in-law returned to 
pick up the station wagon, a middle-aged woman with a 
Buick. a woman whose Buick was in a position to which I 
am pointing my finger, that is to say, the one to the left 
and behind the Becker's station wagon, wanted to get her 
Buick out and there was. ahead of it, a red Chevy. The 
Buick couldn't get out of the alley unless the red Chevy 
was removed first to unblock it. 


Then Mrs. Becker and her father-in-law came back and in 
all of these circumstances he said, he pointed to the car and 
{158] said. you could drive it out the alley. Then he 
promptly turned his back and walked back to take the red 
Chevy out. Up to the time he got to the Enholm Packard 
parked tight. he had been keeping a lookout for Mr. En- 
holm. but. once he passed it, he never kept a lookout again. 
He had his back to the Enholm car, to Enholm’s momentary 
return. and to the Beckers. whom he had just directed to 
walk back to the back of the lot and take their station 
wagon away. You will remember under the circumstances 
there was no free lane for them to walk safely and directly 
to their car. 


I say. when Mr. Whitehead parked the Enholm car, as he 
did in that tight place, with vehicles and pedestrian traffic 
on that lot. coming and going on a busy Friday morning, 
he set then a fuse and, when he directed Mrs. Becker and 
her father-in-law to walk back through the only open space 
which would take them in the immediate vicinity of the 
hazardous situation, he lit the fuse. 
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His back was to the whole situation. He failed to keep a 
lookout any longer for Mr. Enholm. He didn’t, as he passed 
his car, say to himself, if | am not going to look out for 
Mr. Enholm anymore, maybe I'd better take the key out 
and then I will be sure that hazardous situation won't be 
put in motion. 

Initially he may have thought, and it is pretty tight in 
here and he may hit some fenders, but by the time he di- 
rected Mrs. Becker and her father-in-law to go right by there, 
he had reason to think that the hazard would not be just 
to a few fenders; [159] and bear in mind both Mr. Enholm’s 
deposition and Mr. Whitehead’s testimony made it clear 
that the usual practice for Mr. Enholm was to unpark his 
own car, except where Mr. Whitehead decided that Mr. 
Whitehead himself ought to do it or direct him in doing it. 
It was Whitehead’s decision. 

As | said. Whitehead had reason to know that Mr. En- 
holm. unless Mr. Whitehead did something about it. would 
try to unpark his own car. and Mr. Whitehead never intended 
that he do that alone, because he recognized the moment 
that he put it in there that Mr. Enholm shouldn't try to do 
that himself, and he knew Enholm would be back any mo- 
ment, and Enholm was on time. he was on time, but that 
is the critical time when Mr. Whitehead had his moment of 
negligence. 

This is when he directed Mrs. Becker and her old father-in- 
law to the very jaws of this hazard. That is the negligence. 
the failure under all of these circumstances to take some 
precautionary measure to see that Mr. Enholm wouldn't un- 
park that car alone in that hazardous situation: and the light- 
ing the fuse when he directed Mrs. Becker to go right by it. 


I repeat, no doubt Mr. Enholm’s operation of that car 
was a proximate cause of the accident. There is evidence 
from which I think you may properly draw the inference. 
instead of stepping on the brake he stepped on the gas. The 
photograph in evidence showed he laid down no skid marks, 
which presumably he would have had he really applied the 
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brake. but Mr. Enholm’s negligence was indeed a proximate 
cause of the tragedy, but that [160] alone doesn’t relieve 
the Colonial Parking Corporation. They contributed. Their 
negligence contributed in causing, Was a contributing cause 
of this tragic accident. 
x * * 
[100A] MR. MAHONEY: 

Ladies and gentlemen, Mr. Hilmer would agree that what 
Mr. Enholm is trying to do is to explain away a very unfor- 
tunate situation. What most likely happened, we will assume 
for the sake of argument, that he did go in reverse, which 
there is some question about, because if you recall I asked 
Mr. Whitehead on the stand. if you saw him right after this? 
And he said. ves. And I said. What did he say? He said 
the car got away from me. There was no mention at the 
time that he was backing out and then he went forward but 
the car got away from him. You can picture the situation. 
He gets in the car and puts on the ignition which is in park. 
He moves the dial. the shift. this is an automatic transmis- 


sion. into what he thought was reverse. He looked over his 
shoulder. accelerated and went forward. What was in front 
of him was Mr. and Mrs. Becker. That's most likely what 
happened: a very serious thing. 


Maybe he panicked when he saw his car moving and may- 
be he went for the brake and missed it. and in going for 
the brake he hit the accelerator and jumped it. But Iam 
not saying that he could have been going in reverse. The 
only thing which leads me to question that is that Mr. White- 
head said that when I took the car and moved it in just a 
few minutes before there was nothing mechanically wrong 
with it. If the motor was going to race it would have more 
than likely raced at that ume. The logical explanation, 
even based on Mr. Enholm’s own testimony [160B] was 
that he had the car in forward gear when he thought it was 
in reverse; that he hit the accelerator and it just leaped and 
went right against the Beckers. That is most serious. 

Pe ad 
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{160] The only way the parking lot can be responsible 
is if you find that Willie Whitehead was negligent and that 
his negligence was the proximate cause of the accident. 
Well. this is the framework under which we will now look 
at the facts as to actually what happened. 

On the morning of the accident in question the Becker 
vehicle was brought to the lot in the early morning and 
then, following that, the Enholm vehicle. Mr. Enholm told 
Mr. Whitehead he would be back in a few minutes. So. 
knowing that Mr. Whitehead parked his car in a place where 
it could be removed. which is undisputed in this case. al- 
though there is some difference as to where on that diagram. 
it is undisputed there were no cars to the rear of the En- 
holm vehicle. between its rear and the exit to Twentieth 
Street. It is undisputed that there was a space of at least 
five feet or probably more or a half a car length between 
the Enholm vehicle and the rear of this taxicab. 


Now. after a few moments and other cars were brought 
in. Mr. Whitehead went to remove the Buick. At that point 
it was after the Beckers came. but there was a customer 
ahead of the Beckers and he said. your car is there. it can 
be taken out of the alley. and Mr. Whitehead left to assist 
this woman in removing her [161] Buick because there was 
a car ahead of her. The Beckers were at this point here. no- 
where near the Enholm car. Then he left. 


Now. as Mr. Whitehead was in the alley and had the ve- 
hicle turned. he heard a crash. He had never seen Robert 
Enholm come back and he had never seen the position that 
the plaintiffs were in before the collision occurred. 


Now, these are the facts. Now, based on these. Mr. Hil- 
mer says that what Whillie Whitehead should have done. 
and I will take that. is to keep looking over his shoulder to 
see when Robert Enholm was coming back. Well, if he did 
see him. he would stop what he was doing to come back 
and assist him in unparking the vehicle. Well, that is the 
best that he can say. or perhaps that Mr. Whitehead should 
have discontinued assisting any other customers, Knowing 
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that Mr. Enholm was coming back. do nothing but wait for 
the Beckers to return and go help unpark this vehicle. 


Now. what Mr. Hilmer avoids in his argument and in the 
testimony is What Was the cause of the accident. Was if un- 
parking the vehicle or Was Ita car that got out of control 
and struck the plaintiff? 

There is the cause that he didn’t even mention, Enholm’s 
negligence in allowing that car To get out of control. | ask 
you. what could Willie Whitehead have done to prevent 
such a thing? 

This is the deposition of Robert Enholm. 


[32] A. Ll turned on the ignition, put the car in 
reverse, and it started going backwards at full speed. 
The motor [33] was racing. And I was looking back- 
wards in the direction I was going. I saw people 
walking across the sidewalk and cars moving on 20th 
Street. So I put the gear—or I moved the gear out 
of reverse. It went into forward gear and I went 
forward, and at the same rate of speed. The car was 
still racing as fast as it could go. I had my foot on 
the brake and I could not stop it and I hit Mrs. 
Becker. 
{162] I will ask you. Ladies and Gentlemen of the Jury. 
Mr. Hilmer says Willie Whitehead could have prevented it 


by assisting him in unparking. Let’s see about that. 


Willie Whitehead. let’s say. did see Robert Enholm come 
back. so he leaves the Buick and he comes on back here, 
which he is saying he should have done. and then he is say- 
ing that the only reason that he would have come back to 
unpark or assist in unparking the car was because the left 
side of this car was close to the front end of these vehicles 
that were sitting this way. So. if he didn’t have assistance 
in making his move. he might have scraped these fenders, 
and the testimony we know is he never scraped any of the 
fenders. What happened is he hit four cars, one, two, three 
and one on the side. 
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Now, getting buck to Willie Whitehead again, that he 
could have prevented that accident all right. now we have 
Willie Whitehead backing him back, leading him back. What 
could he have done when he hit the accelerator, when he 
threw that car ahead? Does the plaintiffs’ attorney suggest 
he could grab a bumper and hold it? It is fortunate, if he 
started in his assistance of this operation, that Mr. Willie 
Whitehead might have also been hurt. 

What Mr. Hilmer continuously overlooks is the fact that 
this car got out of control and struck the plaintiff and it 
was only through his negligent operation of this car that 
the accident occurred. 


{163] Ladies and Gentlemen of the Jury. I say that the 
question that must be first resolved is: Was Willie White- 
head negligent? Did he do anything to cause the accident? 


EXCERPTS FROM CHARGE TO JURY 


[163] THE COURT: The theory of the plaintiffs in 
this case is that the defendant was negligent in some fashion 
and that, as a result of that negligence. the plaintiffs were 
injured and. because this is so. that the defendants were lia- 
ble to the plaintiffs in damages. 


Now. the Court instructs you that negligence is failure to 
exercise ordinary care. It is the doing of some act which a 
person of reasonable prudence would not do or the failure 
to do that which a person of reasonable prudence would do 
if he were actuated by those considerations which ordinar- 
ily influence every-day conduct. 


Negligence is not an absolute term, but a relative one. 
This means that. in deciding whether there was any negli- 
gence in this case, the conduct of the parties must be con- 
sidered in light of all the surrounding circumstances which 
have been shown to you by the evidence. The reason for 
this rule is that we know that a reasonable, prudent person 
will react differently to different circumstances. Those cit- 
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cumstanees enter inte and. In a sense, are a part of the con- 
duet in question. An aet that ts neghgent under one set of 
circumstanees mught not be so under another. [164] There- 
fore. to arrive ata fair standard, we ask ourselves What con- 
duct might reasonably have been expected of a person of 
ordinary prudence under the same circumstances? 

Now. our answer to the question gives Us the criteria or 
a standard by which to determine whether or not the evi- 
dence before you proves negligence. 

You will notice that the standard of care required is that 
exercised Dy a person of reasonable and ordinary prudence 
rather than that exercised by a person of eXtreme caution 
or exceptional skill. While exceptional caution is to be ad- 
mired and encouraged. the law does not demand it as a gen- 
eral standard of conduct. You will also note that in the 
exercise of ordinary care that a reasonably prudent person 
will vary his conduct in direct proportion to the danger 
which he knows or should know to be involved in his under- 
taking. The amount of caution increases with the danger 
that reasonably should be apprehended. 


You are instructed—let me briefly. at the risk of repeti- 
tion. outline to you what you know the contentions of the 
parties are and their theories upon which they rely. 


You know by now. by virtue of the evidence you heard 
and the remarks of counsel, that Mr. Hilmer takes the posi- 
tion that his clients were injured as a result of the negligent 
behavior of Mr. Whitehead’s actions. actually because the 
defendant Colonial is liable if Mr. Whitehead was negligent. 
Of course. Mr. Mahoney takes the position that his client, 
Colonial. is not liable [165] because he contends that Mr. 
Whitehead was not negligent. 

Now. in connection with the facts and circumstances of 
this case. the Court states to you that it is undisputed that 
Mr. Whitehead parked the Enholm car. If you find that 
Mr. Whitehead parked it in such a fashion that he could 
reasonably permit Mr. Enholm under all circumstances to 
unpark it alone. without undue risk of harm to vehicles or 
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persons on the lot. then you wall tind there was no negh- 
gence attributable to the defendant, Colonial Parking. Incor- 


porated. 


On the other hand. if you find that Mr. Whitehead did 
park the Enholm cur in such a way he had reason to believe 
it would not reasonably be safe with respect to vehicles and 
persons on the lot to permit Mr. Enholm to unpark the car 
alone, and if you further find Mr. Whitehead had reason to 
believe, in the absence of precautionary action or warning 
by him. that Mr. Enholm was likely to attempt to unpark 
the car alone. and if you find that Mr. Whitehead had failed 
to take any precautionary measure. then you will find that 
there was negligence attributable to the defendant. Colonial 
Parking. Incorporated. If you so find, then you must deter- 
mine under the instructions which the Court will give you 
whether such negligence was the contributing cause of the 
accident by combining with the negligence of Mr. Enholm. 

In connection with the same contention you are instructed 
that. if you find under all the circumstances that the defend- 
ant. Colonial Parking. Incorporated. was negligent in permit- 
ting Enholm [166] to unpark his car. and if you find that 
such negligence of Colonial Parking. Incorporated. consti- 
tuted a contributing cause to the accident, then the defend- 
ant. Colonial Parking. Incorporated. would not be relieved 
from liability merely because Enholm was also negligent in 
his operation of the car, and in that event you will return 
a verdict for the plaintiff. 

And in the same connection the Court instructs you and. 
of course. a person has a right to assume others will per- 
form their duties under the law and such others are pos- 
sessed of normal faculties of sight. hearing and intelligence, 
that these faculties are being used in the exercise of ordi- 
nary care: and he has a further right to rely and act on that 
assumption. 


As applied to the facts in this case, Colonial Parking, In- 
corporated, and its employee, Willie Whitehead, had a right 
to assume that Mr. Fnholm would exercise ordinary care in 


peration of dis veficle that he was attempang fo une 


n connection with this phase of the Instrucuion, 

at the defendant has used the term con: 
So pronumate cause. and | would ask you to 
following instruction 1n this regard: 


proximate eause of an injury is that cause which in 
quous sequence unbroken by any efficient 
produces so Injury and without which the 
result would not have occurred. 
he efficient cause of the injury. the one that | 167] 
operation the factors that accomplish the 
rate directly or by putting intervening 
mean. of course. that 
aw seeks or recognizes only one proximate cause of an 
injury consisting of only one factor. one act, one element 
or circumstance or the conduct of only one person. To the 
contrary. several factors. For example. the acts or omis- 
sions of two or more persons may work concurrently as the 
efficient cause of an injury and. in such case. each of the 
participating acts OF omissions 1S regarded in law as a prox- 
imate caus. 

Now. you are told in this connection that Mrs. Becker 
and her father-in-law. Mr. Julius Becker. were business in- 
Vitees of the defendant. Colonial Parking, Incorporated, and 
thus. Colonial owed them the duty to exercise reasonable 
care for their safety. It is admitted that Robert Enholm 
was negligent and his negligence was 4 proximate cause of 
the accident. Theretore. for you to find Colonial Parking. 
Incorporated. liable in this case. you must find first that 
Willig Whitehead performed some act OF failed to perform 
some act which constituted negligence. 

But. in addition, you must tind that this act or omission 
concurred with the newligence of Robert Enholm so as to 
cause the accident in question. In other words, if you tind 
that Mr. Whitehead was in some way negligent. but you 
find further that his nevligence In no Way concurred with 
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the negligence of Robert fnholm to proximately cause the 
accident, then in that event [168] your verdict must be for 
the defendant. 

The Court further instructs you. Ladies and Gentlemen 
of the Jury, that you are to draw no inference from the 
fact that Mr. Enholm doesn’t appear as a defendant here. 
He is not here. The only defendant in the trial is the Co- 
Jonial Parking, Incorporated. and you must determine the 
question of its liability only. It is the only thing which 
matters to you. 


Now, in instructing you in that regard. the Court does 
not mean to infer that you are to disregard the behavior of 
Mr. Enholm as a factor in this accident. Neither counsel 
has disregarded it. Both concede, as a matter of fact. that 
Enholm’s behavior was the proximate cause of this accident. 
Mr. Hilmer concedes his behavior was a proximate cause. 
Mr. Mahoney contends that it was the sole cause. But the 
fact he is not here today is of no concern to you. 


You are further instructed that the defendant. Colonial 
Parking. Incorporated. is not an insurer of the safety of its 
customers on the parking lot. By that the law means it is 
not liable merely because an accident occurs on its lot. For 
the defendant. Colonial Parking. Incorporated. to be liable. 
the plaintiffs must prove by a preponderance of the evi- 
dence that Mr. Whitehead. its employee. was negligent and 
that his negligence was a proximate or contributing cause 
to the injury of the plaintiffs. 

If either of these elements is missing. that is. if you [169] 
find that Willie Whitehead was not negligent, or if you find 
that Willie Whitehead was negligent but that his negligence 
was not a proximate or contributing cause of the accident. 
then your verdict must be for the defendant. 


The Court instructs you that. if you find from the testi- 
mony that the accident in question resulted from the neglhi- 
gence of Robert Enholm in the operation of his vehicle on 
the defendant's parking lot and without any negligence on 
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the part of the lot attendant, then in that event your ver- 
diet shall be for the defendant, 


The Court further instructs you, Ladies and Gentlemen 
of the Jury. that. if you find under the instructions given 
you that the defendant, Colonial Parking. Incorporated, was 
guilty of negligence. then you must determine whether that 
negligence Was a contributing cause of the accident and of 
the injuries which the plaintiff sustained. In determining 
whether the defendant’s negligence was 2 contributing cause, 


the precise manner in which the accident occurred. It is 

sufficient if an ordinary careful and prudent person ought 
under all the circumstane's to have foreseen that an injury 
to pedestrians such as the plaintiffs might probably result 
from the negligent acts or omission. 

You are further instructed that. when the negligent act 
or omission of two persons committed independently, both 
contribute as proximate causes to an injury, each of them 
is liable [170] and. where one ts acting as an agent for an 
employer. his employer is liable. This is true regardless of 
the relative degree of contribution. Applying this rule to 
the case which you ure hearing. if you find that the defend- 
ant. Colonial Parking. Incorporated. through its agent was 
negligent. and that such negligence was a contributing cause 
of the accident. then it is no defense for Colonial Parking, 
Incorporated. that Mr. Enholm participated in causing the 
injuries. even if it should appear to you that Mr. Enholm’s 
negligence was greater in either its wrongful nature or its 
effect. 

You are further instructed in this connection that there 
is no relationship between the defendant, Colonial Parking, 
Incorporated. and Robert Enholm which would make the 
defendant Colonial liable to the plaintiffs for any negligence 
of Robert Enholm. In other words, you cannot hold Co- 
lonial Parking. the defendant here, liable for the negligent 
acts of Mr. Enholm. If you find, however, that the lot 
attendant was neglizent and that his negligence was u prox- 
imate cause of the Beckers’ injuries, then Colonial is hable. 
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(At this time the jury retired to the jury room. and 
later on in the afternoon the following note came from 
the jury, after discussion the jury was sent home unt 
the following morning.) 

The note reads us follows: 

Your Honor: There are two terms which the jury 
would [171] like further clarification on: One. prox- 
imate cause: two, negligence. 


Signed. Jury Foreman. (JDH) John D. Hunter. 
2/6/67. 


FURTHER CHARGE TO JURY 


[2] THE COURT: The Court is in receipt of a note 
from the Foreman. Mr. Hunter. which states that there are 
two terms which the jury would like further clarification 


on: One, proximate cause and, two. negligence. 


The proximate cause of an injury is that cause which in 
natural and continuous sequence unbroken by any efficient 
intervening cause produces the injury and without which 
the result would not have occurred. It is the efficient cause. 
the one that necessarily sets in operation the factors that 
accomplish the injury. It may operate directly or by put- 
ting intervening agencies in motion. This does not mean 
that the law seeks and recognizes only one proximate cause 
of an injury. consisting of only one factor, one act. one ele- 
ment or circumstance or the conduct of only one person. 
To the contrary, several factors: for example the acts and 
omissions of two or more persons may work concurrently 
as the efficient causes of an injury and in such a case each 
of the participating acts or omissions may be regarded in 
law as a proximate cause. 

When the negligent acts or omissions of two or more per- 
sons, whether committed independently or in the [3] course 
of concerted conduct contribute concurrently and as prox- 
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imate causes to The injury of another, cach such person is 

liable, This is true regardless of the relative degree of the 

contribution. It is no defense for one of such persons that 
some other person not joined as a detendant in the action 

participated in causing the injury, even if it should appear 

to you that neghygence of that other person was greater in 

either its wrongful nature or its effect. 

Now. negligence is defined as the failure to exercise ordi- 
nary care. It is the doing of some act which a person of 
reasonable prudence would not do or the failure to do that 
which 2 person of reasonable prudence would do. That is, 
if he were actuated by those considerations: if he were be- 
having in accordance with those considerations which ordi- 
narily influence every day conduct. Negligence is not an 
absolute term. but a relative one. This means that in decid- 
ing whether there was any negligence in this case, the con- 
duct of a party must be considered in the light of all sur- 
rounding circumstances which have been shown to you by 
the evidence. 

The reason for this rule is that we know that a reason- 
ably prudent person will react differently to different cir- 
cumstances. Those circumstances enter into and [4] ina 
sense are a part of the conduct in question. An act that is 
negligent under one set of circumstances might not be so 
under another: therefore. to arrive at a fair standard we ask 
ourselves this question: What conduct might reasonably 
have been expected of a person of ordinary prudence under 
the same circumstances? Our answer to that question gives 
us a standard by which we determine whether or not the 
evidence before us proves negligence. In this connection, 
the Court instructs you that you will note that the standard 
of care required is that exercised by a person of reasonable 
and ordinary prudence rather than that exercised by a per- 
son of extreme caution or exceptional skill. While extreme 
caution and exceptional skill are to be admired and encour- 
aged. the law does not demand it as a general standard of 
conduct. 
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I] reread to you the instructions which relate to the terms 
proximate cause and also negligence. In doing so. I should 
at the same time restate to you the admonition which I 
gave to you in the beginning, the instructions which have 
been just given are to be considered along with and as a 
part of the general set of instructions which the Court gave 


you originally. 
* ok * 


[Filed February 8, 1967] 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 30th day 
of January. 1967. before the Court and a jury of good and 
lawful persons of this district, to wit: 


. Richard R. Anderson 7. Walter C. Hawthorne 

. Mrs. Elizabeth A. Jefferson 8. Mrs. Myrtle I. Christian 
. John D. Hunter 9. Mrs. Betty D. Jackson 
. Mrs. Rosa R. Curry 10. Mrs. Ernestine Warren 


. Mrs. Lydia D. Watson 11. Rolando E. King 
. Mrs. Anna P. Gordon 12. Mrs. Susan L. Scott 


who, after having been duly sworn to well and truly try the 
issues between Arlene B. Becker. Joseph Becker and Julius 
Becker, plaintiffs and Colonial Parking. Inc.. a corporation. 
defendant, and after this cause is heard and given to the 
jury in charge. they upon their oath say this 8th day of Feb- 
ruary, 1967, that they find the issues aforesaid in favor of 
the plaintiffs and that the money payable to them by the 
defendant by reason of the premises is the sum of thirty- 
five-thousand-dollars ($35,000.00) for plaintiff. Arlene B. 
Becker, twenty-five-thousand-dollars ($25,000.00) for plain- 
tiff, Joseph Becker and three-thousand-five-hundred-dollars 
($3,500.00) for plaintiff. Julius Becker. 

WHEREFORE, it is adjudged that said plaintiff, Arlene B. 
Becker recover of the said defendant the sum of thirty-five- 
thousand-dollars ($35,000.00). together with costs, that said 
plaintiff, Joseph Becker recover of the said defendant the 
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sum of twenty-five-thousand-dollars ($25,000.00), together 
with costs. and that said plaintiff, Julius Becker recover of 
the said defendant the sum of three-thousand-five-hundred- 
dollars ($3,500.00), without costs. 


ROBERT M. STEARNS. 
Clerk 


By Dean F. Miller 
Deputy Clerk. 


JUDGE WILLIAM B. BRYANT 
Presiding 
[Filed February 23. 1967] 
ORDER AMENDING JUDGMENTS 


By virtue of the jury verdict returned on February 8, 
1967 and the stipulation signed by the parties hereto and 
previously filed. which reads that said judgments shall be 


credited by 50%. it is this 23rd day of February, 1967, 


ORDERED. that the judgments for plaintiffs shall be 
amended to read as follows: 


For plaintiff Arlene B. Becker in the sum of $17,500.00 
with costs. 

For plaintiff Joseph Becker in the sum of $12,500.00 
with costs. 

For plaintiff Julius Becker in the sum of $1,750.00. 


BY THE COURT. 


Consent: William Bryant 


Lucien Hilmer Judge 


639 - 17th Street, N.W. 
Washington. D. C. 
Attorney tor Plaintiffs. 
John F. Mahoney. Jr. 
925 Washington Building 
Washington. D. © 
Attorney for Defendant. 
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[Filed February 16, 1967] 
MOTION OF DEFENDANT TO VACATE AND SET 
ASIDE VERDICT FOR PLAINTIFFS AND FOR DIREC- 
TED VERDICT, OR IN THE ALTERNATIVE. FOR A 
NEW TRIAL 


Defendant moves the Court to vacate and set aside the 
verdict for plaintiffs entered herein on February 8. 1967 
and— 


A. For entry of judgment for the defendant notwith- 
standing the verdict upon its motion for directed verdict 
pursuant to Rule 50 F.R.C.P. and for reason therefor says, 
as more fully set forth in the attached memorandum. that 
plaintiffs failed to prove a prima facie case of negligence 
against the defendant. or in the alternative: 

B. For a new trial and for reasons therefor says: 


1. The Court erred in granting plaintiffs’ proposed jury 
instruction No. 1. 

2. The Court erred in granting plaintiffs’ proposed in- 
struction No. 4. 


3. The Court erred in enlarging on the jury’s request 
for clarification of the definitions of negligence and prox- 
imate cause when it instructed them further on the defini- 
tion of concurring causes. 


PLEDGER & MAHONEY 

By John F. Mahoney. Jr. 
925 Washington Building 
Washington, D. C. 20005 

Attorneys for Defendant 


[Certificate of Service - February 15, 1967] 
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[Filed March 31, 197] 
MEMORANDUM AND ORDER 


This is an action for damages for personal injuries and 
loss of consortium due to the alleged negligence of defend- 
ant in the management and operation of a parking lot on 
which plaintiffs Arlene Becker and Julius Becker were in- 
jured when hit by an automobile. 

At the close of the plaintiffs’ case in a trial before a jury. 
fendant moved for a directed verdict on the ground that 
AIntITtS failed to prove a prima facie case of negligence by 
The Court denied the motion. The jury re- 
“tin favor of plaintiff Arlene Becker for 
000. in favor of her husband. plaintiff Joseph Becker, 
$25,000. and in favor of plaintiff Julius Becker for 
eo sequently. the defendant filed a timely motion 
set aside the verdict for plaintiffs and to di- 
in favor of the defendant. or in the alterna- 
tive for a new trial. For the reasons set forth below. the 
Court has determined that the verdict in favor of each of 
the plaintiffs should be vacated and set aside and a verdict 
and judgment entered in favor of the defendant. 
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Defendant Colonial Parking. Inc. operates a parking lot 


at 1723-25 Twentieth Street. N.W. in the District of Colum- 


bia. At about 9:45 a.m. on July 12. 1963 plaintiff Arlene 
Becker. accompanied by her father-in-law. plaintiff Julius 
Becker. drove her station wagon into the lot and left it at 
a sentry box near the entrance to the lot on Twentieth 
Street. The lot attendant. Willie Talmadge Whitehead, gave 
Mrs. Becker a ticket. and she and her father-in- -law left the 
lot. 


Some fifteen minutes later Robert Enholm arrived at the 
lot in his Packard and left it near the sentry box, advising 
Mr. Whitehead that he would return shortly. Thereupon 
Whitehead parked the Enholm car very close to some other 
vehicles in the lot. 


When the Beckers returned shortly after 10:00 a.m., 
Whitehead pointed to their station wagon in the rear of the 
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lot and indicated they could drive it out by way of an ad- 
joining alley. The Beckers started toward their station 
wagon with Whitehead preceding them in the same general 
direction for the purpose of unparking another car. When 
plaintiffs were a few car lengths behind and one or two car 
widths to the left of their vehicle. they heard motors being 
started in two cars between them and their station wagon. 
They stopped and waited behind a taxi that was to the left 
of the two cars that were about to be moved. Meanwhile. 
Mr. Enholm, whose car was to the back of the Beckers, had 
returned and had started his motor preparatory to backing 
out of the front entrance of the lot. The engine raced as 
he shifted the car to reverse. In order to avoid backing too 
fast into Twentieth Street. Enholm apparently shifted into 
a forward gear. raced forward. lost control of his vehicle 
and smashed into the Beckers. crushing Mrs. Becker's knees 
and legs between his front bumper and the rear bumper of 
the taxi and injuring her father-in-law Julius Becker. 

All parties here concede that the negligence of Robert En- 
holm was a proximate cause of the tragic injuries to the 
Beckers; neither his negligence nor his liability is questioned 
in this suit. The plaintiffs contend, however. that Colonial 
Parking. Inc.. through its agent Whitehead. was also negli- 
gent in permitting Enholm to move his car himself and in 
not warning the Beckers that he was about to do so. They 
further contend that Whitehead’s negligence was a proximate 
cause of the collision between Enholm’s car and the Beckers. 
resulting in the injuries mentioned above. The defendant 
contends on the contrary that, as a matter of law. no rea- 
sonable man could find that Whitehead’s action or inaction 
constituted negligence toward the Beckers, nor was such ac- 
tion or inaction a proximate cause of the collision between 
Enholm and the Beckers. 


Whether Whitehead was negligent in permitting Enholm 
to move his own car. or in not warning the Beckers that he 
was about to move his car, depends upon whether a man of 
ordinary prudence in Whitehead’s position would have had 
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reason to foresee the possibility of the accident and injury 
to the Beckers ay ao resuade of Giese circumstances. 

When Whitehead parked the Fnholm car close to other 
Vehicles in the lot. he might have anticipated that permit- 
ting Enholm to move it would result in danger from scrap- 
ing to the closely adjoining vehicles. But, plaintiffs’ con- 
tentions to the contrary notwithstanding. there was clearly 
no relationsiip whatsoever between where Whitehead parked 
the Enholo: car and the fact that Enholm lost control of 
the car. injuring the Beckers. The car could have been 
parked in the middle of the lot with empty spaces on all 
four sides and this tragic accident might still have occurred. 


When Whitehead parked the Enholm car only minutes be- 
fore the accident. it had handled and operated normally. 
No evidence was introduced at the trial to show that White- 
head had reason to think Enholm was not a competent op- 
erator of the vehicle; indeed. the evidence presented demon- 
strated that on frequent prior occasions, Whitehead had per- 
mitted Enholm to park and unpark his car without mishap. 

Clearly. there was One proximate cause of the accident in 
which the Beckers were injured: Robert Enholm lost con- 
trol of his car and smashed into them. No reasonable jury 
could find that Whitehead had reason to foresee that Enholm 
would lose control of his car: no evidence was introduced to 
support that theory. and there was ample evidence to the 
contrary. 4 fortiori, Whitehead had no reason to foresee 
that the Beckers might be injured and, consequently, he 
had no legal duty to warn them that Enholm’s car was 
about to be moved. 

Since Whitehead was not negligent and no act or omis- 
sion by him even remotely caused the accident from which 
the plaintiffs’ injuries resulted, the verdict of the jury in 
tavor of the plaintitts must be vacated, and a verdict en- 
tered in favor of the defendant. 


Wherefore. it is this 30th day of March, 1967 


ORDERED AND ADJUDGED that the motion of the 
defendant. Colonial Parking. Inc., to set aside the verdict 
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and the judgment entered herein for the plaintiffs. Arlene 
B. Becker, Joseph Becker and Julius Becker, and for judg- 
ment for the defendant notwithstanding the verdict in ac- 
cordance with defendant’s motion for a directed verdict is 
granted, and judgment for the defendant shall be entered 
accordingly; and it is 

FURTHER ORDERED AND ADJUDGED that plaintiffs. 
Arlene B. Becker, Joseph Becker and Julius Becker. take 
nothing, that the action be dismissed on its merits, and that 
the defendant. Colonial Parking, Inc., recover of the plain- 
tiffs its costs of this action. 


WILLIAM B. BRYANT 
United States District Judge 


[Filed April 17. 1967] 
NOTICE OF APPEAL 


Notice is hereby given this 14th day of April. 1967. that 


Plaintiffs hereby appeal to the United States Court of Ap- 
peals for the District of Columbia from the judgment of 
this Court entered on the 30th day of March. 1967 in favor 
of Defendant against said Plaintiffs. 


LUCIEN HILMER 
Attorney for Plaintiffs 
839 - 17th Street. N.W. 
Washington. D. C. 20006 


[Certificate of Service - April 14. 1967] 
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No. 21,100 


ARLENE B. BECKER, ET AL., 
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COLONIAL PARKING, INC., 
Appellee. 
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United States Court of Appeals 
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Attorneys for Appellees 
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STATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of appellee the question is this: 


Was the Court below correct in vacating judgments for 
plaintiffs and entering judgment for defendant Colonial 
notwithstanding the verdicts where the evidence in the trial 
below disclosed that the accident to plaintiffs. which oc- 
curred as they were standing in an empty space on Colo- 
nial’s parking lot, was proximately caused when Robert En- 
holm, a customer, lost control of his own car propelling it 
into plaintiffs, and where there was no relationship whatso- 
ever between the place where the Enholm car was parked. 
and the fact that Enholm lost control of his car? 


(iii) 


INDEX 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 

I The Court Below Was Correct in Granting Judg- 
ment Notwithstanding the Verdicts, as Neither 
Negligence nor Proximate Cause Was Proved 
Against Colonial, the Sole Proximate Cause of 
the Accident Being the Negligence of Robert 
Enholm. Owner and Operator of the Car In- 
volved 


(a) There Were No Facts Proved Upon Which 
the Jury Could Have Inferred That Colo- 
nial Was Negligent 
There Was No Act or Omission on the Part 
of Colonial Which Proximately Caused the 
Accident to Plaintiffs 
(c) The Sole Proximate Cause of the Accident 
to Plaintiffs Was the Negligence of Robert 
Enholm in the Operation of His Own Vehicle .. . . 
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*Cases principally relied on by appellee. 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,100 


ARLENE B. BECKER. ET AL.. 
Appellants, 


Vv. 


COLONIAL PARKING. INC.. 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


APPELLEE'S COUNTERSTATEMENT 
OF THE CASE 

This is an action for damages for personal injuries and 
loss of consortium filed by plaintiffs Arlene Becker. her hus- 
band Joseph Becker, and her father-in-law Julius Becker. 
Arlene Becker and Julius Becker were injured when struck 
by a vehicle owned and operated by a customer on defend- 
ant Colonial Parking. Inc.’s parking lot at 1723-25 — 20th 


Street, N.W., Washington. D.C.. and suit was instituted be- 
low against the operator of the vehicle Robert W. Enholm, 
his employer. Contract Carpets. Inc. and the operator of 
the parking lot. Colonial Parking, Ine. JA 3). Before the 
trial the plaintiffs settled with defendant Robert W. Enholm: 
the action against Contract Carpets. Inc. was dismissed and 
the case then proceeded against the remaining defendant Co- 
lonial Parking Inc. JA 8). For the purposes of this briet. 
the parties will be referred to as they were below. 


3-25 — 20th Street. N.W. and left it at the sentry 
box. The attendant Willie Whitehead then parked the Bec- 
Ker vehicle next to the alley adjoining the rear of the park- 

22) 


ing lot (JA 22). They then walked to the nearby Contract 
Carpets. Inc. shop to obtain some carpet samples (JA 9-10, 


D5. 


About 10:00 a.m.. Robert Enholm, a regular customer, 


drove his vehicle onto Colonial’s lot and also left it near 
the sentry box. He told Mr. Whitehead that he would be 
back in a few minutes (JA 24). Whitehead then proceeded 
to move the Enholm car about a car length’s away from 
the sentry box and a half a car length or so behind a taxi- 
cab which was parked on this lot (JA 26, 28, 29). The 
left side of the Enholm car was close to the rears of parked 
cars perpendicular to it (See diagram on page 23 of Appel- 
lant’s Brief marked as appendix A). In parking the car, Mr. 
Whitehead said that he experienced no mechanical difficul- 
ty with it; that the brakes were functioning properly (JA 
4%). Mr. Enholm’s testimony from his deposition, read to 
the jury. was consistent with this statement (JA 59). 


When the Beckers returned after completing their busi- 
ness at the Contract Carpets, Inc., which consumed about 
15 minutes, Whitehead pointed to their stationwagon which 
he had parked in the rear of the lot and told them that it 
could be driven out of the alley. He then proceeded to as- 
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sist in unparking another vehicle (JA 43). The plaintiffs 
proceeded in the direction of their car and when they heard 
a motor start up somewhere in front of them, they moved to 
their left in a vacant space between the Enholm car and a 
taxicab and placed carpet samples on the rear of the taxi- 
cab (JA 13). Meanwhile. Robert Enholm had returned to 
the lot and went to remove his car therefrom. He then de- 
scribed the events that followed: 


(JA 61-62) 


Q. And would you describe in your own words 
what ensued? 

A. I turned on the ignition, put the car in re- 
verse, and it started going backwards at full speed. 
The motor [33] was racing. And I was looking 
backwards in the direction I was going. I saw peo- 
ple walking across the sidewalk and cars moving on 
20th Street. So I put the gear — or I moved the gear 
out of reverse. It went into forward gear and I went 
forward, and at the same rate of speed. The car was 
still racing as fast as it could go. I had my foot on 
the brake and I could not stop it and I hit Mrs. 
Becker. 


(JA 65) 


Q. When you shifted from the reverse position 
did you intend to put the car in neutral or park? 

A. No, sir. I] intended to stop it from going in 
the direction it was going in. I had a car that was 
running away with me and I was changing the direc- 
tion of it. 


At the conclusion of the trial. the jury returned a verdict 
for the plaintiffs but upon timely motion. filed by defend- 
ant Colonial, the Court set aside the verdict for plaintiffs 
and entered judgment for the defendant Colonial. notwith- 
standing the verdicts. The Court in setting forth its rea- 
sons therefor stated in its memorandum opinion (JA 86-88): 


(JA SS) 


“When Whitehead parked the Enholm car close 
to other vehicles in the lot. he might have anticipated 
that permitting Enholm to move it would result in 

anger from scraping to the closely adjoining vehi- 
cles. But. plaintiffs’ contentions to the contrary 
notwithstanding. there was clearly no relationship 
whatsoever between where Whitehead parked the 
Enholm car and the fact that Enholm lost control of 
the car, injuring the Beckers. The car could have 
been parked in the middle of the lot with empty 
spaces on all four sides and this tragic accident 
might still have occurred.” 


* * * 


“Clearly. there was one proximate cause of the ac- 
cident in which the Beckers were injured: Robert 
Enholm lost control of his car and smashed into 
them. No reasonable jury could find that Whitehead 
had reason to foresee that Enholm would lose control 


of his car: no evidence was introduced to support 
that theory. and there was ample evidence to the 
contrary. A fortiori. Whitehead had no reason to 
foresee that the Beckers might be injured and, con- 
sequently, he had no legal duty to warn them that 
Enholm’s car was about to be moved. 


“Since Whitehead was not negligent and no act or 
omission by him even remotely caused the accident 
from which the plaintiffs injuries resulted, the ver- 
dict of the jury in favor of the plaintiffs must be va- 
cated. and a verdict entered in favor of the defend- 


ant. 


This appeal followed. 
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SUMMARY OF ARGUMENT 


The only testimony explaining the circumstances of the 
accident was introduced in plaintiffs case through the depo- 
sition of Robert Enholm. He testified that he. a customer 
of Colonial, lost control of his car in attempting to back it 
from Colonial’s lot and in so doing. it raced forward un- 
controllably, striking and injuring plaintiffs. The Enholm 
car was parked close to the rears of cars to its left but there 
were no cars between the rear of the Enholm car and the 
street to which this car was to be backed. Moreover. plain- 
tiffs were struck in an empty space in front of the Enholm 
vehicle. 

Plaintiffs do not contest the causative negligence of En- 
holm but assert as a distinguishing factor and argue from 
inference that Enholm did not lose control of his car. as 
he so testified, but that he stepped on the accelerator rather 
than the brake propelling the car into plaintiffs. From this 
hypothesis, coupled with the facts above. plaintiffs claim 


that the jury could reasonably find negligence and proxi- 
mate cause on the part of Colonial. 


The Court below, in its memorandum opinion. correctly 
held that no negligence on the part of Colonial was proven; 
that there was but one proximate cause — the operation of 
his car by Robert Enholm and, accordingly, judgment for 
defendant Colonial notwithstanding the verdicts was prop- 
erly entered. 


6 
ARGUMENT 
l 


The Court Below Was Correct in Granting Judgment 
Notwithstanding the Verdicts, as Neither Negligence 
nor Proximate Cause Was Proved Against Colonial. 
the Sole Proximate Cause of the Accident Being the 
Negligence of Robert Enholm, Owner and Operator 
of the Car Involved 


(a) There were no facts proved upon which the 
jury could have inferred that Colonial was 
negligent 


herefrom such a contention, it is sub 
support. The diagram of the lot. without further elucidation 


e facts pertaining to the arrangement of the cars thereon. 
shows clearly that the Enholm car (indicated thereon as the 
Packard — p. 23 of plaintiffs brief) was parked in such a man- 
ner that it could be removed by backing with caution into 
20th Street and then heading north. As the diagram depicts. 
the Enholm vehicle was in the least crowded section of the 
parking lot. there were no vehicles to its rear; there was a 
space for a vehicle ahead of it; and there were no vehicles 
in the lane to its right. So the layout and the position of 
the other cars on the lot are really of no moment under the 
factual circumstances of this case. In any event the claim of 
negligently maintaining an overcrowded parking lot was aban- 
doned. The only problem presented in the backing maneuver 
was in turning the car involved slightly to the right and 
moving slowly to avoid scraping the rear of the cars to its 
left. 

Both witnesses, Enholm who drove the car onto the lot 
and Whitehead who moved the car from its stopped posi- 


7 


tion to the space eventually occupied behind the taxicab, 
testified that the Enholm car was in good operating condi- 
tion and the brakes were functioning properly (JA 48, 59). 
Accordingly, there was nothing to suggest to Mr. Whitehead 
that this car by reason of some mechanical failure would 
get out of control. The accident occurred because Enholm 
lost control of his car as a result of his own failure or the ve- 
hicle’s mechanical failure, which may be inferred when the 
motor raced propelling the car into the Beckers. 

Asa general rule, a person has a right to assume that others 
will perform their duty under the law: that such others are 
possessed with normal faculties of sight. hearing and intelli- 
gence; and that these faculties are being used or will be used 
in the exercise of normal care and he has a further right to 
rely and act on that assumption. Safeway Stores, Inc. v. Fee- 
ney, 1960. D.C. App.. 163 A.2d 624. (Standard Jury Instruc- 
tion No. 44). Accordingly. under the circumstances of the 
case at bar, Whitehead could properly assume that Enholm 
would operate his own car in a reasonable manner in attempt- 


ing to remove it from the lot for there was nothing to indi- 
cate otherwise. And if Whitehead had seen Enholm return 
to the lot. he probably would have directed his backward 

movement but as the next section on proximate cause deals 
with, assisting in the backing movement of Enholm would 
not have prevented his car from getting out of his control 
and racing forward striking plaintiffs. 


Therefore. viewing the facts as a whole. negligence on 
the part of Colonial was simply not proven. 


(b) There was no act or omission on the part of 
Colonial which proximately caused the acct- 
dent to plaintiffs 

Plaintiffs commence the argument in their brief with a 
lengthy discussion of foreseeability as an element in their 
case, contending that Whitehead should have foreseen an 
“undue risk” of harm to the plaintiffs. Later on they say 
that foreseeability in this jurisdiction is not a test of caus- 
ation. Despite this apparent inconsistency in theory, it is 
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submitted that the accident was neither foreseeable as to 
Colomal nor did any get or omission of Colonial produce 


bane 


With respect to foreseeability: this element, it may be 
ircumseribes the extent to which an event ina chain 
ay be considered asa See cause. Paulsgraf 
iR Co. 1928, 248 N.Y. , 162 N.E. 99. 
s jurisdiction foreseeability is of no consequence. 
stion is whether the act complained of is a 
t e se of the injuries and damages. Hitaffer v. 
Argonne, 1950.87 U.S. App. D.C. 57, 183 F.2d 811. Me- 
Gettigan y we tal Bank of Washington, 1963, 115 U.S. 
. 320 F.2d 703: Howard v. Swagart, 1947, 
7,, VOW F.2dat pe -655% 


* OK 


ng with the causation aspect first, this Court 
ed the proximate cause of an injury to be 
ise Which. in natural and continual sequence, 
en by any efficient intervening cause, pro- 
injury and without which the result would 
nave occurred.” (Citing $.S. Kresge Co. v. Kenny, 
p. D.C. 274. 86 F.2d 651) 


causing the accident in question: 
(JA 61-62) 


Q. And would you describe in your own words 
what ensued? 

A. | turned on the ignition, put the car in re- 
verse. and it started going backwards at full speed. 
The motor [33] was racing. And I was looking 
backwards in the direction I was going. I saw 
people walking across the sidewalk and cars mov- 
ing on 20th Street. So I put the gear — or | moved 
the gear out of reverse. It went into forward gear 
and I went forward, and at the same rate of speed. 
The car was still racing as fast as it could go. I had 
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my foot on the brake and I could not stop it and 
I hit Mrs. Becker. 


Plaintiffs offered no testimony or explanation other than 
the testimony of Enholm as to the cause of the accident 
yet argue, which is indeed puzzling. that the Court unrea- 
sonably believed that Enholm’s car raced forward uncon- 
trollably (p. 13, appellant’s brief). 


Plaintiffs go on to say that “what obviously happened * * * 
was that Enholm. beset by the stresses of the situation, be- 
came erratic and stepped on the accelerator instead of the 
brake.” (p. 14. their brief). This proposition they submit 
makes a case of liability but the how and why is totally 
unexplained. 

Further plaintiffs misapply the principle that the “precise 
manner” of the injury need not be foreseen to meet the test 
of foreseeability as they omit the vital aspect of what was to 
be foreseen. namely. a car getting out of control or to use 
plaintiffs’ argument—that Enholm would step on the accler- 
ator rather than the brake: The question then may be put 
thus: 

Although Mr. Whitehead need not have foreseen the 
precise manner of the injury. should he. under the 
factual circumstances present. have foreseen either 
that: 

1. The Enholm car would somehow get out of 
control or, that, 

2. Enholm would step on the accelerator rather 
than the brake propelling his car into plaintiffs? 

And the answer is obviously no! 

Looking at another view of the causation aspect, we might 
assume for the sake of argument. that Whitehead had not 
been attending to another customer: that he had seen En- 
holm return; and that he then attempted to assist or direct 
him out of the parking lot, as plaintiffs contend he should 
have. How then, it is submitted, could Whitehead have pre- 
vented the car from racing forward and striking the plain- 
tiffs who were obviously not in an area of danger from a 
backing car? Would the result have been different if there 
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had been four or ten attendants on the lot and each one 
Was assisting or directing Whitehead in unparking his car? 
Clearly. the control over the operation of the vehicle was 


with Enholm. He lost control of the car, or as plaintiffs 


Propose, he stepped on the accelerator rather than the brake. 
In either event, he alone caused the unfortunate accident to 
plaintiffs and there was nothing Whitehead could do to pre- 
Vent it. 


The Court. in its opinion, shows with inexorable logic that 
plaintiffs repeated stress of the fact that if Enholm had not 
unparked his car carefully. that he may have scraped the 
cars to his left in unparking it, is entirely extraneous to the 
issue of causation here (Whitehead’s testimony. JA 52). 


(JA 88) (The Court) 


When Whitehead parked the Enholm car close to 
other vehicles in the lot. he might have anticipated 
that permitting Enholm to move it would result in 
danger from scraping to the closely adjoining vehi- 
cles. But. plaintiffs’ contentions to the contrary 
notwithstanding. there was clearly no relationship 
whatsoever between where Whitehead parked the 
Enholm car and the fact that Enholm lost control 
of the car, injuring the Beckers. The car could 
have been parked in the middle of the lot with 
empty spaces on all four sides and this tragic ac- 
cident might still have occurred. 

When viewed in this proper light the conclusion is ines- 
capable that there was but one proximate cause of the ac- 
cident, namely Enholm’s negligence, and accordingly, there 
was no issue for jury determination. 


(c) The sole proximate cause of the accident to 
plaintiffs was the negligence of Robert Enholm 
in the operation of his own vehicle. 

Plaintiffs do not cite any case which supports their theory 
for recovery. Boland v. Love, 1955.95 U.S. App. D.C. 337, 
222 F.2d upon which they heavily rely, is clearly distinguish- 
able. That case involved the principle of negligent intrust- 
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ment of a vehicle to an employee with a criminal record 
and no driver's license, which the Court found was sufficient 
to predicate a finding of negligence against the employer. 

However, plaintiffs would not deny that Enholm had the 
right to drive his own cur, and the evidence disclosed no 
reason to suggest either that Enholm would drive it negli- 
gently or that he would lose control of his car allowing 

it to race forward into the plaintiffs. 

The Ross! case was decided on the basis of a violation 
of a safety ordinance against leaving an unlocked. unattended 
car in a public place with the keys in the ignition (Traffic and 
Motor Vehicle Regulations of the District of Columbia. § 98). 
the Court holding that since the negligence of the defendant- 
owner of the vehicle created the hazard which brought about 
the harm that the ordinance was designed to prevent. it was 
therefore the proximate cause thereof. The Schaff? case did 
not involve a violation of this ordinance as that vehicle was 
left in the restaurant’s private parking lot as opposed to a 
“public” space but this Court felt that the distinction was 
insubstantial. Here, however, we are concerned with neither 
the Ross nor Schaff situations. A parking lot operation is in- 
volved where keys are customarily left in cars and no local 
ordinance or statute is applicable. 

Plaintiff claims as analogous the cases of Fox v. Triplett 
Auto Wrecking, Inc.. 1 Ohio App.2d 102. 203 N.E.2d 843: 
Siebel vy. Shapiro, 137 P.2d 56 (Cal. App. 1943). But in Fox, 
defendant's employee directed a stranger who could not 
drive to move another automobile, not his own. causing in- 
jury to the plaintiff. and the Court found that such an act 
was in furtherance of the defendant's business and accord- 
ingly, an agency relationship was created resulting in a vi- 
carious liability. In Siebel. a prospective customer was told 
by a salesman, employed by a defendant-owner of a used 
car lot, to operate a car he considered purchasing and in 


"Ross v. Hartman, 1943, 78 US. App. D.C. 217, 139 F.2d 14. 


“Schaff v. Claxton, 1944, 79 U.S. App. D.C. 207. 144 F.2d 532. 
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doing so. the car leaped forward striking a truck. The pri- 


1 
mary issue on appeal was whether the employee acted with- 


in the scope of his employment in allowing a customer to 
try"? a car. All the other cases cited and discussed in plain- 
lifts’ brief. it is submitted. are equally inapposite. 


On the other hand. the cases in other jurisdictions involv- 
ing factual situations similar to the present case, are uniform 
in holding non-liability on the part of the parking operator. 

In Jackson v. Pike, (Fla. 1956) 87 So.2d 410. the defend- 
ant owned and operated a supermarket which provided a 
parking lot for its customers and plaintiff. a minor. was in- 
jured when he ran from his car to a merry-go-round. In do- 

so. he was struck by the car of a customer. The plain- 
$s claims of negligence against the owner of the parking 
was that the latter permitted indiscriminate, unsuper- 
d and uncontrolled traffic on the parking lot and failed 
maintain safeguards. This Court in reversing a judgment 
plaintiff below directed that judgment be entered for 
defendants stating. on page 412: 

“This court has heretofore held. however, that there 
is nothing inherently dangerous about a parking lot. 
-_. Our view of this case on the question of prox- 
imate cause makes it unnecessary for us to decide 
whether the complaint sufficiently stated a cause 
of action in the first instance.” 

“Plaintiff's judgment rests, however, on the proposi- 
tion that defendants’ failure to supervise and con- 
trol the parking and movement of vehicles on the 
parking area was. in some manner not clear to us, 
a proximate cause of plaintiffs injury. We cannot 
agree.” 

In Safeway Stores, Inc. v Musfelt, (Okla. 1960), 349 P.2d 
756. a judgment for plaintiff was reversed with directions to 
dismiss the action against defendant Safeway when the facts 
showed that plaintiff-customer of Safeway was struck by a 
car which was backing over the sidewalk from the store lot 
and plaintiff alleged that defendant was negligent in the 
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construction of the parking lot which contributed to the 
injury in question. The Court found that at the most, Safe- 
way had only created a condition making the injury possi- 
ble but that its negligence, if any, was not a matter of law 
the proximate cause of the injury. 

Again in Cole vy. Delchamps, Inc., 1963, 246 Miss. 846, 
152 So.2d 911, the Court found that the defendant. owner 
of a parking lot. was entitled to the verdict as a matter of 
law in a suit brought on behalf of a minor child who was 
injured when she ran from her parents’ car towards a heli- 
copter ride and was struck by the front of a car on defend- 
ant’s parking lot. The claim of negligence against the lot 
was that there was no watchman or traffic director or signs 
regarding speed. The lack of proximate cause was also de- 
terminative of this case. 

Further illustrations may be found in Fielding y. S. Z. Poli 
Realty Co., 1931, 274 Mass. 20. 174 N.E. 178. where the 
plaintiff was a passenger in an automobile which got out of 
control and fell into an unmarked excavation on the lot. The 


driver of the car had rented space on the parking lot. The 
Court in finding for the defendant stated in language perti- 
nent to the case at bar, page 179, 174 N.E.: 


“Had the car, while momentarily out of control. 
backed into another vehicle in the parking space 
then, even though serious injury resulted. no one. 
we think. would fix blame upon the defendant. 
yet it would have contributed in a sense. through 
its invitation to the second car to park where it had 
been. The cause here was that the car got out of 
control. For this the defendant was in no way re 
sponsible. No act or omission of its own or of its 
servants brought it about or contributed to it.” 

In Foley vy. Hialeah Race Course, Inc., Fla. 1951, 53 So. 
2d 771. the Court affirmed a judgment of the lower court 
dismissing the complaint where the plaintiff asserted that 
by reason of the defendant's neglect in maintaining a park- 
ing lot with an insufficient number of traffic attendants 
that the plaintiff. while driving his own car, collided with 
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party. This Court also held that there is nothing 
dangerous about a parking lot and that the prox- 
he plaintiffs injury was by no act of the 


arehouse Market, Inc., Okla, 1955, 286 P.2d 
Was struck by an automobile driven by a 
ant in the wrong-way of a one-way lane 
jefendant’s parking lot. The acts of negligence 
st the corporate defendant in an action on be- 
nor plaintiff were that the defendant had so ar- 
e parking lot as to create a crowded. 
1 making it dangerous to pedestrians. 
urt express ed the fact that the defendant's negligence 
een the ene cause of the minor plain- 


he admitted facts fail to show a causal con- 
n apes ween the acts of negligence and the injury 
o have resulted therefrom, the existence of 


cause is a question of law for the trial 


lso Heath v. Keyser, 1946, 74 Cal. App.2d 877. 169 
wherein the Court affirmed judgment for the de- 
elow who was the owner of a commercial parking 
when latte was injured when struck by a car driven 
- her daughter who was parking in a space on the lot. 
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CONCLUSION 

In sum, as the facts lend themselves to but one conclu- 
sion, namely that the sole, proximate cause of the accident 
to plaintiffs was Enholm’s operation of his own vehicle. the 
Court under the practice approved by this Court? properly 
submitted the case to the jury and after return of the ver- 
dicts for plaintiffs granted judgment for defendant notwith- 
standing the verdicts. 

Accordingly, the judgment below should be affirmed. 


Respectfully submitted. 
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3 Shewmaker ¥. Capital Transit Co., 1944, 79 U.S. App. D.C. 102. 
143 F.2d 142: Skinner v. Koontz, 1960, 109 U.S. App. D.C. 73, 284 
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